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ACTION. 


1. For money paid by mistake.—When money is paid under a mistake of fact, 
an action at law is the appropriate and only remedy to recover it ; but, 
if paid under mistake of law, it cannot be recovered at all, either at law 
or in equity. —Lesslie v. Richardson, 563. 

2. For money had and received; when principal may maintain action against 
agent.—As a general rule, the principal can not maintain an action 
against his agent, for money collected and not paid over, without a pre- 
vious demand ; but this rule does not apply, where the agent denies his 
liability, or otherwise shows that a demand would have been fruitless. 
Hammett v. Brown, 498. 

3. Against municipal corporation, for injuries caused by defective streets or side- 
walks ; when action lies. —'To render a municipal corporation liable, in a 
civil action, for special injuries caused by defective streets or side- 
walks, it is not necessary that the duty of keeping its streets and side- 
walks in repair shall be expressly enjoined by its charter, or any other 
public statute : the duty and liability arise, when the charter confers 
express power to open, improve, repair, and keep the streets, &c., in 
safe condition for travel, and additional power to raise the necessary 
funds for that purpose, by taxation or assessments; and an action lies 
in favor of a person who is injured by the neglect of this duty, when he 
did not bring the accident upon himself by his own culpable negli- 
gence, and the defect in the street or side-walk had existed, within ob- 
servation by the people generally, for such length of time as must have 
enabled it to be known.— Albrittin v. Mayor and Aldermen of Hunts- 
ville, 486. 

. Action by foreign corporation ; amendment of complaint in averment of plain- 
tiff’s corporate character.—Tn an action by a foreign corporation, if the 
complaint does not aver the plaintiff’s corporate character, the cause 
should not be struck from the docket on that account, but an amend- 
ment should be allowed to supply the defect.—Southern Life Insurance 
Co. v. Toberts, 431. 

. Action on bond ; non-joinder of obligors.—Uuder the present statute (Code 
of 1876, § 2904), as under the act of 1818 (Clay’s Digest, 323, § 61), joint 
bonds are made joint and several; and a plaintiff may, at his election, 
sue one, several, or all of the makers : in an action against one or more, 
the non-joinder of the others is not pleadable in abatement.— McKee v. 
Griffin, 427. 

. Action by partnership; statement of partners’ names.—In an action by a 
partnership, the record must show the individual names of the several 
partners ; although the statute (Code of 1876, § 3038) dispenses with 
the necessity of proving them, unless denied by plea verified by affidavit, 
and also (§ 2904) authorizes a suit against a partnership by its firm 
name.—Moere & McGee v. Burns & Co., 269. 

. Action on replevin bond.—An action at law may be maintained ona 
replevin bond, given in an action of detinue, although the bond, when 
properly indorsed and returned forfeited (Code of 1876, § 2945), has the 
force and effect of a judgment : the statutory remedy is merely cumula- 
tive.— Masterson v. Matthews, 260. 
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ACTION— Continued. 


8. Action on judgment ; sufficiency of complaint.—In an action on a domestic 
judgment, it is sufficient to aver the rendition of the judgment, the 
court by which it was rendered, the date, names of parties, and amount; 
and it is not necessary to aver that the court had jurisdiction, nor that 
the judgment remains of full force, unreversed, and unsatisfied. — Jb. 260, 

9. Action on the case; when landlord may maintain, against person removing 
crop.—A landlord may maintain a special action on the case, against a 
stranger who, having notice of his statutory lien for rent (Code of 1876, 
§ 3467), carries away the crop from the leased premises, and appro- 
priates it to his own use, whereby the landlord loses bis rent; and it is 
no defense to such action, vindictive damages not being claimed, that 
the defend:nt did not intend to injure the landlord.—Lavender ». 
Hall, 214. 

10. Action for use and occupation, by tenant in common.— Where there has not 
been a joint letting of lands held by tenants in common, each tenant 
may maintain a separate action for his proportionate part of the amount 
due for the use and occupation.— Wood v. Montgomery, 500. 

1]. Action for money had and received, by assignee of nole for rent.—The as- 
signee of a note, given for the rent of land, may maintain an action for 
money had and received, against a purchaser of the tenant’s crop, who, 
having bought with knowledge of his lien, has sold the crop, and re- 
ceived the proceeds of sale.— Westmoreland & Trousdale v. Foster, 449. 


ADVERSE POSSESSION. 


1. Conveyance of land adversely held.—A conveyance of lands, which are at 
the time in the possession of a third person, holding adversely to the 
grautor, is void, and the grantee eannot recover on it in an action at 
law against such adverse holder. — Chapman v. Holding, 522. 

2. Same.—A conveyance of lands, which are at the time in the adverse pos- 
session of a third person, under claim of ownership, though without 
color of title, is void as against the adverse holder, and the grantee 
can not recover against him in ejectment; and this principle applies to 
a voluntary conveyance by a purchaser at a sale under execution.— 
Bernstein v. Humes, 582. 


AGENCY. 


1. When principal may maintain action against agent, for money had and re- 
ceived.—As a general rule, the principal can not maintain an action 
against his agent, for money collected and not paid over, without a pre- 
vious demand ; but this rule does not apply, where the agent denies his 
liability, or otherwise shows that a demand would have been fruitless. 
Hammett v. Brown, 498. 

2. Authority of aygent.—Authority to sell, and to canvass for the sale of sew- 
ing-machines, does not, per se, confer on the agent the power to bind 
his principal by buying or hiring a horse or mule to aid him in carry- 
ing on the business.— Howe Machine Qo. v. Ashley, 496. 

3. Ratification of agent’s unauthorized act.—If the contract between the agent 
and his principal bound him to furnish a horse or mule for his own use, 
the acceptance of the profits of his services would not bind his princi- 
pal, on the doctrine of ratification, to pay for a horse purchased or hired 
by the agent on credit; and if the rule did apply in such case, « ratifi- 
cation by the principal could not be presumed, unless he had knowl- 
edge of the source and circumstances under which the money was 
earned by the agent. —Jb. 496. 


ALIENS. 


1. Alien enemy.—To bring a case within the rule as to alien enemies, the two 
parties to the contract must, at the time, be under the dominion of dif- 
ferent and opposing flags.—Acklen’s Adm’r v. Hickman, 568. 
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AMENDMENT. 


1, Action by foreign corporation ; amendment of complaint in averment of plain- 
tiffs corporate character.—In an action by a foreign corporation, if the 
complaint does not aver the plaintiff's corporate character, the cause 
should not be struck from the docket on that account, but an amend- 
ment should be allowed to supply the defect.—Southern Life Jnsurance 
Co. v. Roberts, 431. : 

2. Amendment of sheriffs deed, in description of land.—When a sheriff, by 
mistake, in advertising lands for sale under an execution, or order of 
sale from the Cireuit Court, misdescribes a portion of the tract, as by 
inserting the north-east instead of the south-east quarter of the section, 
and the mistake is carried into his deed to the purchaser; he may, by 
leave of the court, pending an action by the purchaser against the de- 
fendant in execution for the lands, correct the erroneous description in 
the deed; and when the amendment is thus made under the order of the 
court, and in its presence, it relates back to the date of the deed, and 
entitles the plaintiff to a recovery.— Ridgway & Wife v. Glover, 181. 

3. Amendment of petition for sale of lands by administrator.—When a sale of 
lands by an administrator, under a decree of the Probate Court, is col- 
laterally attacked, and the record shows that two petitions were filed, 
one will be considered as an amendment of the other, in order to sus- 
tain the jurisdiction of the court.—Arnett v. Bailey, 435. 


APPEAL. See Error anp APPEAL. 


ARBITRATION AND AWARD. 


1. Statutory provisions as to arbitrations and awards.—Statutory provisions, 
prescribing the mode of submission to arbitration, and the requisites 
of an award, are not in abrogation of the common law, unless expressly 
so declared.— Brewer v. Bain, 153. 

2. Submission of ‘matters in controversy; what is included.—Under a general 
submission of ‘the matters in controversy” between the parties, with- 
out any further description, if the parties appear before the arbitrators, 
and submit their partnership accounts and transactions, this renders 
certain and definite the subject-matter of the submission, and the award 
will be referred to it —Jb. 153. 

. Conclusiveness of award.—An award, valid on its face, may, like a judg- 
ment or decree, be pleaded in bar of a subsequent suit founded on the 
same claim or demand, and can not be collaterally impeached: if the 
plaintiff assails its validity, on account of extrinsic facts, he must 
amend his bill, and state specifically the facts on which he relies to 
avoid it.—Jb. 153. 

4. Execution of submission; ratification of unauthorized signature.—A person 
who did not himself sign the submission, but whose name was signed 
by another jointly with his own, and who appeared before the arbitra- 
tors, and entered into the arbitration without objection, thereby ratified 
the signature, if it was unauthorized, and is bound by the award.—1b. 

5. Who must make avard.—Under a submission to two persons named as 
arbitrators, ‘‘they to choose a third man, and their award to be final,” 
an award rendered by the two only, without calling in a third, would 
be void; but, if the matters submitted relate only to personal prop- 
erty, the terms of the submission may be modified by parol; and if 
the parties appear before the two arbitrators, and agree to dispense 
with the selection of a third person, an award may be rendered by 
the two only.—Jb. 153. , 

6. Certainty and finality of award.—An award must be certain, and must dis- 
pose of all the matters submitted; but, under a general submission of 
“the matters in controversy” between the parties, an award of a speci- 
fied sum of money, as due from one to the other, is sufficient on its face; 
and if the matters actually submitted were certain partnership transac- 
tions between the parties, such an award can not be collaterally im- 
peached, on the ground that it does not decide how the outstanding 
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ARBITRATION AND AWARD— Continued. 


partnership debts are to be paid, or make any disposition of the part- 
nership property received by one partner in excess of that received by 
the other, in the absence of appropriate allegations and proof that these 
matters were brought before the arbitrators. — Jb. 153. 

7. When award will be set aside, as unconscionable, or oppressive. —That an 
award is unconscionable, or oppressive, may be a good ground for set- 
ting it aside in equity, at the smit of the losing party, when he is free 
from all fault or negligence in the matter; but he can not complain 
that it works him a wrong or injury, when he failed to adduce before 
the arbitrators the evidence on which he relies to show such wrong or 
injury.—Jb. 153. 

8. When award will be set aside, on account of error in law.—Errors of law, 
committed by arbitrators, will not vitiate an award, unless it appears 
that they intended to be governed by the law, and were mistaken in the 
application of well established principles. — Jb. 153. 


ATTACHMENT. 


« Notice of attachment; shown by execution of replecy bond.—The execution 
of a replevy boud by the defendant, in an attachment case, is an ad- 
mission of notice, and is sufficient to sustain a judgment by default at 
the first term (Code of 1876, § 3723), if executed twenty days before tha 
commencement of the term.— Peebles v. Weir, 413. 

2. Levy of attachment; by whom made.—An attachment, issued by a justice 
ot the peace, and returnable to the Circuit Court, must be levied by the 
sheriff : a levy by a constable, or a special constable, is void.— J). 413. 

. Judgment by default ; what will sustain.—The execution of a replevy bond 
by the defendant, in an attachment case, is sufficient to sustain a judg- 
ment by default, although the levy of the attachment is void, and there 
was no personal service of process.—/b. 413. 

Attuchment for rent.—An attachment for rent, at the suit of the landlord, 
should be issued against the tenant’s crop only, and not against his 
estate generally; but, if issued against his estate generally, though it 
would be abated on plea, it is only irregular, and not absolutely void, 
and may properly be levied on his crop.— Ellis v. Murtin, 394. 

« What defects are not available to claimant.—On the trial of a statutory 
claim suit, the claimant can not take advantage of defects m the attach- 
ment, or other process, which do not render;it absolutely void,— J}. 394. 

. When landlord may sue out attachment aqainst tenant’s crop.—The statute 
gives a landlord the right to sue out an attachment against the crop of 
his tenant, in two cases: Ist, ‘“‘when the tenant is nbout to remove the 
crop from the premises without paying the rent;”’ 2d, ‘“‘wheu he has 
removed it, or any portion thereof, without the consent of the landlord” 
(R. C. §§ 2961-63). When the crop has been removed by the tenant, 
without the consent of the landlord, and without paying the rent, the 
intent of the tenant in removing it, and the distance from the demised 
premises to which it is removed, are immaterial inquiries, even though 
it be carried to other adjacent lands belonging to the landlord.—Mas- 
lerson v. Bentley, 520. 

7. Landlord's lien, and attachment against tenant’s crop; distinguished from 
distress for rent at common luw.—The landlord’s statutory lien on his 
tenant’s crop, with the remedy by attachment given for its enforcement 
(Rev. Code, §§ 2961-63), unlike the right to distrain for rent at com- 
mou law, does not cease at the expiration of the term, and is not im- 
paired by the removal uf the crop from the premises, but continues un- 
til the crop passes into the possession ot a purchaser without notice. 
Lomax v. LeGrand & Co. 537. 

8. Garnishnent against mortgagee. —A second mortgagee can not, by a gar- 

nishment against the first mortgagee, as the debtor of the mortgagor, 

reach and subject rents and profits received by the garnishee in excess 

of his debt.— Toomer, Sykes & Billups rv, Randelph, 356. 
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ATTORNEYS. 


1. Privileged communications to attorney.—When an attorney is employed to 
devise and consummate a plan, by which the husband may secure lands 
to the wife in payment of an admitted indebtedness, and is afterwards 
employed by the wife to file a bill for the specific performance of the 
executory contract agreed on, he can not testify as a witness, at the 
instance of a subsequent purchaser from the husband, against the objec- 
tion of the husband and wife, that a mistake was made in the descrip- 
tion of the lands conveyed. —Blunt v. strong, 572. 


BAIL. 


1. Order for bail, on petition for habeas corpus. —When an application for bail 
is made to a circuit judge in vacation, ‘‘he may fix the amount of bail 
required, and authorize the sheriff to take bail accordingly” (Code of 
1876, § 4849); and on application for habeas corpus, by a person arrested 
under a capias after indictment found for murder, praying to be admit- 
ted to bail, presented to a circuit judge while holding court in another 
county of his circuit, accompanied with the written consent of the 
solicitor that he be admitted to bail in a specified sum, an order direct- 
ing the sheriff to discharge him, on his giving bond with surety in the 
sum named, will be held valid under this statute, although granted 
without any return to the writ, or any hearing under it, and without 
the presence of the prisoner; and a recognizance taken by the sheriff, 
pursuant to its terms, will also be held valid.— Callahan v. The State, 65. 


BANKRUPTCY. 


1, When assignee must intervene in attachment suit.—If goods are fraudulently 
transferred by a debtor, in anticipation of bankruptcy, and are omitted 
from his schedules, the title of the fraudulent grantee becomes perfect, 
as against the assignee in bankruptcy, or a trustee appointed by the 
creditors, unless the latter asserts his claim within two years, as required 
by the second section of the bankrupt law; and if a creditor attaches 
them in the hands of the fraudulent grantee, and pursues them through 
a protracted and expersive litigation for three or four years, without 
any intervention or claim on the part of the assignee or trustee, the 
latter can not then have the attachment dissolved, because it was sued 
out within four months before the commencement of proceedings in 
bankruptcy, and claim the goods, or their proceeds, as part of the bank- 
rupt’s estate,—Jacobson & Co.’s Assignees v. Sims, Harrison & Co. 185. 

2. Effect of bankruptcy on execution lien.—The lien of an execution creditor, 
whose judgment was rendered before the defendant obtained a discharge 
in bankruptcy, though no execution was then in the hands of the sheriff, 
is not destroyed by the bankruptcy, and may be enforced by an alias.— 
Sheffey v. Davis, 548, 

3. Sale of lands by assignee in bankruptcy. —When the title to lands surren- 
dered by a bankrupt is in litigation. and the assignee has not acquired 
possession, he can not sell them without an order of the court of bank- 
ruptey, made on his petition, after notice to the parties claiming ad- 
versely; and a sale by him, without such an order, is a nullity. —Shaw 
& Cox v. Lindsey, 344. 


BASTARDY. 


1. Bond for appearance in court.—The statutory bond required by the jus- 
tice of the peace, before whom proceedings in bastardy are instituted 
(Code of 1876, § 4072), is only intended to secure the detendant’s ap- 
pearance in court to answer the charge, and, having served its purpose 
when he has appeared, he can not then be heard to question its suffi- 
ciency; nor is the bond invalid, because it does not particularly de- 
scribe or identify the case (§ 4853), when the affidavit and warrant, 
returned with it, show to what particular case it applies. —Jlunna v. 
The State, 100. 
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BASTARDY— Continued. 


2. Examination of complainant by justice.—When a bond has been taken by 
the justice, conditioned for the defendant's appearance in court to 
answer the charge, as required by the statute, and the bond is returned 
and filed in the court, this is sufficient to show that the necessary pre- 
liminary examination was had before him, and to confer jurisdiction 
on the court to proceed with the case.—J/b. 100. 

8. Infancy of female complainant.—Aithough the proceeding is instituted by 
the affidavit of the mother, and costs may be adjudged against her, if a 
verdict is found for the defendant; yet, the prosecution being conducted 
in the name of the State as plaintiff, the infancy of the mother is imma- 
terial, and does not render necessary the interposition of a next friend 
for her.— Jb. 100. 


BAWDY HOUSES. See Croat Law, 5-7. 


BILL OF EXCEPTIONS. 


1. General exception to charge.—A general exception to an entire affirmative 
charge, consisting of several distinct propositions, can not be sus- 
tained, unless every part of the charge is erroneous.— Bernstein v. 
Humes, 582. 

2. Sufficiency of exception.—When the bill of exceptions, after setting out a 
charge given by the court, adds, ‘and the defendant objected,” this 
sufficiently shows an exception to the charge,— Howe Machine Company 
v. Ashley, 496. 

3. Same.—When the bill of exceptions states that ‘‘the court gave the jury 
in charge, against the objection of the defendant, the following instruc- 
tions” as to the form of their verdict, it is doubtful whether this shows 
a sufficient exception; and if sufficient, it is to the instructions as a 
whole, and can not be sustained, if any part is correct.—Chapman v. 
Holding, 523. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Computation of time, on bill payable ninety days after date.—A bill of ex- 
change, dated the 13th October, and payable ninety days after date, 
falle due on the 11th January next, and is properly protested on the 
14th January. — Bradley v. Northern Bank of Alabama, 252. 

2. Notary’s seal to protest.—In this case, “looking at the original protest, 
seventeen years after it was made, and finding upon it a distinct circular 
outline impression of a seal, with an indented inner edge, or rim, and 
within this a number of stars in a circular row, and between them and 
the edge the legend, ‘ Notary Public, New Orleans, La.’,—this, with the 
signatures,” the courts holds, ‘is sufficient to establish the authenticity 
of the protest, in the absence of all evidence to create any suspicion of 
its genuineness "—/b. 252. 

3. Notary’s certificate of presentment, demand, non-payment, and notice.—The 
statute which makes a notary’s certificate “of the presentment for accept- 
ance, or demand of payment, or protest for non-acceptance or non pay- 
ment, of any instrument governed by the commercial law,” etc., ‘‘evi- 
dence of the facts contained in such certificate” (Rev. Code, § 1089 ; 
Code of 1876. § 1336), although improperly placed in the chapter which 
relates to the appointment, etc., of notaries public in this State, equally 
applies to the certificates of foreign notaries, when offered in evidence 
in the courts of Alabama.—Jb. 252. 

4. Presentment.—The certificate of a notary, stating that he presented the 
bill ‘‘at the office of the drawees, to Mr. M., a competent clerk, no 
member of the firm being therein, and, demanding payment, was an- 
swered it could not be paid,” shows a sufficient presentment. —/b. 

5. Notice of protest.—Notice of the protest of a bill of exchange, deposited in 

the post-offlce of the city or town in which the indorser resides, and in 

which the bill is payable and protested, is sufficient to charge him, 
unless it is shown that the holder also resided there.—Sheltcn v. Car- 

penter, 201. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES— Continued. 


6. Transfer of note by executor ; payment to him in Confederate treasury-notes. 
An executor, or administrator, has power to transfer a promissory note, 
assets of the estate, in payment of a debt due from the decedent; and it 
was also within his power, having sold property of the estate during the 
late war, to receive payment of the purchaser’s note, before its 
maturity, in treasury-notes of the Confederate States.—Jb. 201. 

Assignment of note by administrator.—A promissory note, payable to an 
administrator, assets of his intestate’s estate, may be transferred or 
assigned by him without an order of court; and in the absence of fraud, 
or collusion between the administrator and the assignee, the transfer 
cannot be impeached by the beneficiaries of the estate, when the 
assignee attempts to foreclose a mortgage given to secure the note. 
Nelson v. Stollenwerck, 140. 

Transfer of note by delivery.—When a promissory note is transferred by 
delivery merely, without indorsement, the Jaw implies an obligation, on 
the part of the transferror, to answer for the genuineness of the note, 
and his own authority to transfer it; but, as a general rule, he incurs 
no other liability by such transfer, and his connection with the note as 
a party ceases.— Bankhead v. Owen, 457. 

¥. Same.—The transfer of a promissory note, given for the purchase-money 
of land, by delivery merely, without recourse on the vendor, or liability 
on his part, does not carry with it the right to enforce the vendor's lien 
on the land.—-1b. 457. 

10. Assignment of note given for rent.—The landlord's statutory lien on his 
tenant’s crop, for the rent of the current year (Code of 1876, §§ 3467 
et seq.), exists independent of the remedy by attachment given to enforce 
it, and passes by an assignment of the note.— Westmoreland & Trous- 
dule v. Foster, 448. 

11. Same ; assignee’s remedies. —The assignee of a note, given for the rent of 
land, may maintain an action for money had and received, against a 
purchaser of the tenant’s crop, who, having bought with knowledge of 
his lien, has sold the crop, and received the proceeds of sale; and he 
may also maintain a bill in equity against such purchaser, notwith- 
standing his remedy at law.—Ib. 448. 

12. Same; rights of reversioner and assignee.—If, before the maturity of the 
note given for the rent, the reversion of the freehold has passed to 
another, the rent also passes to him, as an incident of the reversion, 
notwithstanding the assignment of the note.—Jb. 448. 

13. Note payable to husband, ‘* trustee,” &c.—When a note is taken by the hus- 
band payable to himself, with the words added, ‘trustee for Mrs. S. 
J. F.,” his wife, the superadded words are mere descriptio persona, and 
are not sufficient to show that the note belongs to his wife.—Jb. 448. 

14. Transfer of note given for rent of wife's lands.—A promissory note, 
given for the rent of the wife’s lands, and payable to the husband, be- 
longs to him, and may be transferred by him without the signature or 
concurrence of his wife.—Jb. 448. 

£15. Payment of note ; when valid against assignee.—A payment of a promissory 

note to the payee, made before maturity, but after the note has been 
assigned for valuable consideration, or made after maturity, but with 
notice or knowledge of the assignment, is not available as against the 
assignee.— Barbour & Son v. Wash. F. & M. Insurance Co. 433. 


BONDS. 


1, Action on bond; non-joinder of obligors.—Under the present statute (Code 
of 1876, § 2904), as under the act of 1818 (Clay’s Digest, 323, § 61), joint 
bonds are made joint and several; and a plaintiff may, at his election, 
sue one, several, or all of the obligors: in an action against one or more, 
the non-joinder of the others is not pleadable in abatement.— McKee v. 
Griffin, 427. 

2. Oficial bond of register in chancery ; liability of sureties for moneys collected 
by him as custodian, or special receiver.—Under our practice and laws, 
the duties which, in England, pertained to masters and registrars in 
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BON DS— Continued. 


chancery, are blended, and devolved on the register, and he is the 
proper person to be appointed the custodian, or special receiver, of a 
fund or choses in action in court; and for moneys received by him in 
that capacity, and not accounted for, the sureties on his official bond as 
register are responsible. — Coleman v. Ormond, 328. 

3. Action on replevin bond.—An actjon at law may be maintained on a re- 
plevin bond, given in an action of detinue, although the bond, when 
properly indorsed and returned forfeited (Code of 1876, § 2245), has the 
force and effect of a judgment : the statutory remedy is merely cumula- 
tive. — Masterson v. Matthews, 260. 

4, Notice of attachment ; shown by execution of replevy bond.—The execution 
ot areplevy bond by the defendant, in an attachment case, is an ad- 
mission of notice, and is sufficient to sustain a judgment by default at 
the first term (Code of 1876, § 3323), if executed twenty days before the 
commencement of the term.—Peebles v. Weir, 413. 

5. Bastardy; bond for appearance in court.—The statutory bond required by 
the justice of the peace, before whom proceedings in bastardy are in- 
stituted (Code of 1876, § 4072), is only intended to secure the defend- 
ant’s appearance in court to answer the charge, and, having served its 
purpose when he has appeared, he can not then be heard to question its 
sufliciency; nor is the bond invalid, because it does not particularly 
describe or identify the case (§ 4853), when the affidavit and warrant, 
returned with 1t, show to what particular case it applies.—J/anna v. 
The Stale, 100. 


BURGLARY. Sec Croiuvat Law, 8-9. 
CANCELLATION OF DEEDS. See Cuancery, 3, 4, 5. 
CERTIORARI. 


1. When certiorari lies on justice's judgment.—When a cause is removed from 
a justice’s court by certiorari, it should not be dismissed, because the 
right of appeal was not lost when the certiorari was sued out : the policy 
of the statutes is to secure a trial on the merits, whether the cause is 
brought up by appeal or certiorari.— Washington v. Parker, 447. 

2. When writ lies to probate judge, and in whose fuvor.—When an election is 
contested, without authority of law, before a probate judge, and is by 
him held void, a certiorari lies from the Circuit Court to remove and 
vacate the proceedings; and the writ may be sued out by persons who 
were made defendants to the proceeding before the probate judge. 
Clarke & Daviney v. Jack, 271. 


CHANCERY. 
I, JURISDICTION, AND GENERAL PRINCIPLES, 


1. Award ; when set aside, as unconscionable, or oppressive. —That an award 
is unconscionable, or oppressive, may be good ground for setting it 
aside in equity, at the suit of the losing party, when he is free from all 
fault or negligence in the matter; but he cannot complain that it works 
him a wrong or injury, when he failed to adduce before the arbitrators 
the evidence on which he relies to show such wrong or injury. 
Brewer v. Bain, 153. 

2. Sume; when set aside, on account of error in lae.—Errors of law, com- 
mitted by arbitrators, will not vitiate an award, unless it appears that 
they intended to be governed by the law, and were mistaken in the ap- 
plication of well established principles. —Jb. 153. 

Cancellation of mortgage, on ground of fraud.—If a creditor procures the 
execution by his debtor of a mortgage for past advances, by promising 
to make additional advances during the current year, the breach of this 
agreement on his part, although it might support an action at law, or a 
plea of set-off to the extent of the injury actually sustained, will not 
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support a bill in equity for the cancellation of the mortgage on the 
ground of fraud.—Johnson v. Murphy, Agnew & Co., 288. 

Cloud on title ; what conveyance is.—As to a mortgage on lands, to which 
are signed the names of four persons to whom they belonged as joint 
tenants, or tenants in common, and a certificate of acknowledgment in 
proper form is appended, while the names were in fact all signed by one 
of them only, without written authority from the others, the court is 
‘not prepared to say it does not create such a cloud on the title as that 
equity would entertain a bill to remove it,” at the suit of the proper 
parties; but the defense could also be made by them at law.—J1b. 288. 

Cancellation of deed as cloud on titlee—A bill in equity tor the cancellation 
of a deed, as a cloud on the title to lands, can not be maintained by a 
person who is not in possession. —Arnelt v. Bailey, 435. 


. Cloud on title to homestead ; when equity will remove.—A court of equity will 


entertain a bill to remove a cloud from the title to a homestead exemption, 
as against a purchaser at execution sale, when the owner of the home- 
stead is in possession, and can not test his title by an action at law; but 
this principle has no application, where the purchaser at execution sale 
has already brought an action at law, and has recovered a judgment in 
ejectment for the lands claimed. —Jones v. DeGraffenreid, 145. 

Homestead ; when asserted or defended in equity.—When a homestead ex- 
eniption has been legally claimed and allotted, the title to it is legal, 
and may be asserted or defended successfully in a court of law; con- 
sequently, the owner can not come into equity to assert or protect it, 
without showing special circumstances for the interposition of equity. 
Ib. 145, ( Vide infra, 15.) 

W hen creditor without lien may come into equity.—The statute which au- 
thorizes a creditor by simple contract only, without a lien, to come into 
equity to reach and subject property fraudulently conveyed by his 
debtor (Code of 1876, § 3886), applies only to property situated here, 
and has no extre-territorial operation.—Lide ». Parker's Executor, 165. 


. Same ; jurisdiction of equity as to foreign lands.—A foreign creditor by 


simple contract, having no lien, can not maintain a bill in equity here, 
against the voluntary grantees of his deceased foreign debtor, to make 
them account tor foreign lands fraudulently conveyed by the debtor in 
his life-time. The powers of a court of equity to compel the perform- 
ance of its decrees in personam, although the lands involved in the 
litigation may not be within its jurisdiction, do not extend to such a 
case.—I1 b. 165. 

W hen heirs or distributees may maintain bill in equity, against debtors of 
estate. —The general rule is, that neither creditors, distributees, nor 
legatees can maintain a bill in equity against debtors of the estate, to 
subject the debts to the satisfaction of their demands; and if there is an 
exception to this general rale, where a debtor has, by fraud or misrep- 
resentation, induced the administrator to accept worthless notes and 
bonds in payment of a debt, and the administrator is insolvent, the 
complainants must show the existence of a debt which the administra- 
tor himself could recover.—Dugger v. Tayloe, 504. 

Bill of conformity by administrator ; when does not lie—An administrator 
can not maintain a bill of conformity against the creditors of the estate, 
who have obtained judgments at law against him, on the ground that 
the estate has become insolvent by reason of the depreciation in the 
value of the property generally, when it appears that, if he had exer- 
cised due diligence in the administration, the debts might have been 
paid before any depreciation occurred. — Weakley v. Gurley’s Adm’r, 399. 

Settlement of decedent's estate ; when removed into equity. —The distributees 
of a decedent’s estate may, at any time before proceedings for a settle- 
ment have been commenced in the Probate Court, remove the settlement 
jnto the Chancery Court, without the assignment of any special reason; 
but the administrator can not file a bill for that purpose, without show- 
ing the existence of some special reason for the interposition of a court 
of equity; and the involved and complicated condition of the affairs of 
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the estate, when caused by his own neglect and breach of duty, is nota 

sufficient reason to support such a bill.—/b. 399. 

Seltiement of administrator's accounts, at suit of adininisirator de bonis non. 
An administrator de bonis non, having cited his predecessor to a settle- 
ment in the Probate Court, can not afterwards have the settlement 
transferred to the Chancery Court, under a bill filed by him for a settle- 
ment of his own administration.—Jb. 399. 

Decedent's estate ; ereditor’s remedy against exeeutor or adminiastrator.—The 
remedy of creditors of a testator or intestate, to enforce payment of 
their debts out of his estate, is, exclusively, in the absence of equitable 
circumstances, by action at law against the executor or administrator 
in his official character; and the same principle applies to creditors of 
another person, whose Cebts are by the will charged on the testator’s 
estate. — Harkins v. Hughes, 316. 

W hen equity will enjoin ejectment.—A court of equity will not, in the ab- 
sence of some special equity, enjoin the prosecution of an action of 
ejectment; nor will it interfere, where the title asserted by each party 
is of legal cognizance; as where the plaintiff sues to recover land which 
he claims as his homestead, and the defendant insists that his right orf 
homestead exemption has been waived and forfeited.—Shaw & Cox v, 
Lindsey, 345. 

Same.—Authorities cited on the question, in what extreme cases a court 
of equity will, by injunction, stop further litigation after judgment in 
ejectment.—-Jones v. De(éraffenreid, 145. 


7. Eyuitable relief against judyment.—An administrator, having allowed credi- 


tors to obtain judgments at law against him, can not obtain equitable 
relief against such judgments, on an averment that they were rendered 
upon ‘an agreement and understanding that no effort was to be made 
to charge him personally, or to charge the suretics upon his bond, with 
the amount of sach judgments.”-— Weakley v. Gurley’s Adm’r, 399. 

Money paid under mistake ; remedy at law and in equity. —A bill in equity 
does not lie to recover money paid under a mistake, cither of fact or of 
law : if paid under a mistake of fact, an action at law is the appropriate 
and only remedy; and if under a mistake of law, it can not be recovered 
at all, either at Jaw or in equity.—Lesslie v. Richardson, 563. 

Partition of lands in equity. —A court of equity will entertain a bill for the 
partition of lands, at the suit of one joint tenant, or tenant in common, 
who shows a clear title to an undivided interest therein. —Arneti 
Bailey, 435. 

Public officers ; jurisdiction of equity, in matter of accounts of. —A court of 
equity will not entertain a bill, at the suit of the State, against a public 
officer who has given an official bond for the performance of his 
duties—e, qg., a county superintendent of education—to compel a settle- 
ment of his accounts, or the correction of errors in a settlement already 
made with the proper officer, on the ground that he is a trustee; nor on 
the ground of fraud, because, on said settlement, by fraud or collusion, 
he used vouchers which had been used on former settlements, and 
thereby procured the allowance of credits to which he was not entitled; 
nor on the ground that the accounts are complicated. The remedy at 
law is full, adequate, and exclusive.—--The Stale v. Bradshaw, 239. 

Subrogation of creditor to rights of surety, under mortgage given by prin- 
cipal debtor.— When a debtor executes a mortgage, or deed of trust, for 
the declared purpose of securing his accommodation indorsers; author- 
izing the trustee to sell the lands, if he ‘should make default in pay- 
ing said debt at maturity, and with the proceeds pay said bill of ex- 
change,” &c.; the deed enures to the benefit of the creditor, although it 
was executed without his knowledge: his acceptance of its provisions 
will be presumed, and he may enforce it against a purchaser with 
notice. — McMullen vy. Neal’s Adm'r, 552. 


22. Same; entering satisfaction of mortgage; when purchaser is chargeable with 


notice. —When a mortgage, or deed of trust, is executed by a debtor with 
the declared purpose of securing his sureties, but in terms which make 
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it enure to the benefit of his creditor, and it is duly recorded; the sure- 
ties can not, while the debt remains unpaid, impair the rights of the 
creditor, by entering satisfaction, or directing the trustee to enter satis- 
faction, on the record of the deed; and a purchaser from the debtor, 
after such entry of satisfaction, is chargeable with notice of the credit- 
or’s rights under the deed.—Jb. 552. 

When cestui que trust can not come into equity.—When the legal title to 
lands is vested in a trustee, the cestui que trust can not maintain a bill 
in equity against an adverse holder, to recover possession, without an 
averment that the trustee refuses to sue at law.— Arnett v. Bailey, 435. 
Resignation of trustee; withdrawal of, and subsequent sale.—A trustee with 
power of sale, appointed by a deed given to secure the payment of a 
debt, having tendered his resignation to the register in chancery, as 
provided by law (Code of 1876, § 3727), may nevertheless withdraw it, 
at any time before final action has been taken on it by the register, and 
execute the power of sale conferred by the deed.—Dillard & Wife v. 
Winn, 285. 

Duty and liability of trustee.—Infallibility is not exacted of trustees: they 
form their best judgment in the light of existing facts, and, if they act 
in good faith, they are not responsible for results which could not have 
been foreseen by ordinary vigilance and prudence.—Lyon v. Foscue, 469. 


. Same.—To relieve a trustee from liability for the failure to collect moneys 


which he might have collected, he must show something more than a 
simple mistake in the calculation of interest. —/b. 469. 


. Compensation of trustee.—On the facts of this case, the trustee was held 


entitled, in addition to commissions on his annual receipts and dis- 
bursements to the tenant for life, to reasonable compensation for his 
services, trouble, and risk in collecting, investing, and managing the 
trust funds during the late civil war, when the responsibilities of his 
oftice were greatly increased by the anomalous condition of affairs, of 
which the court takes judicial notice.—Jb. 469. 


28. NSolicitor’s fees, and costs.—This being the settlement of a trust, under a 


bill filed by the beneficiaries against the trustee, the litigation being 
protracted, and some of the contested items of account being decided 
against each party, the solicitor’s fees and the costs were equally divided 
among the trustee, the beneficiary of the life-estate, and the remainder- 
men, one third to be paid by each.—JIb. 469. 

Vendor's lien, and against whom asserled.—The principle must be regarded 
as settled in Alabama, that, in the absence of an agreement to the con- 
trary, the vendor retains a lien on the land for the unp:id purchase- 
money, although he has conveyed by absolute deed, reciting therein 
that the purchase-money has been paid; which lien will be enforced 
against all persons, except a bona fide purchaser without notice.— Bank- 
head v. Owen, 457. 

Same; when passes by transfer of nole.—The transfer of a promissory 
note, given for the purchase-money of land, by delivery merely, with- 
out recourse on the vendor, or liability on his part, does not carry with 
it the right to enforce the vendor's lien on the land.—ZJb, 457. 

Vendor's lien ; how affected by statute of limitations.—A vendor’s equitable 
lien for the unpaid purchase-money of land is not lost or destroyed, 
because the statute of limitations has barred an action at law on the 
notes for the purchase-money ; and this principle applies where he has 
conveyed the land by absolute deed, taking no mortgage or other secu- 
rity, as wellas where he has retained the title, and executed only a bond 
for title. (Mannina, J., dissenting. )— Bizzell v. Nix, 281. 

Sale of land by administrator, under probate decree; vendor's lien, as against 
sub-purchaser. —A sub-purchaser of lands sold by an administrator under 
a probate decree, who contracts with the original purchaser for a portion 
of the lands, is not a debtor of the administrator, nor of the estate: if 
the administrator or heirs attempt to subject the lands so bought by him 
to the payment of the original purchase-money, an equity at once arises 
in his favor to have the other lands first subjected; and if the heirs 
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have released the original purchaser from all liability on account of his 
purchase, with a reservation of the right to assert against the sub- 
purchaser their title to the lands bought by him, they can not assert 
against him a vendor's lien for any portion of the original purchase- 
money.—Dugger v. Tayloe, 504. 

Waiver of vendor's lien.—Where the purchaser died, not having paid the 
purchase-money, and the land was sold by his administrator under a 
decree of the Probate Court; and the vendor afterwards accepted from 
the purchaser at that sale, in satisfaction of his claim against the land, 
a draft on a third person, surrendered the note given for the purchase- 
money, and collected a part of the money on the draft in Confederate 
currency; held, that these tacts proved a waiver and relinquishment of 
the vendor's lien.— Thames v. Caldwell et al., 644, 

Landlord's lien for rent; remedies of assignee of note.—The assignee of a 
note, given for the rent of land, may maintain an action for money had 
and received, against a purchaser of the tenant’s crop, who, haviag 
bought with knowledge of his lien, has sold the crop, and received the 
proceeds of sale; and he may also maintain a bill in equity against such 
purchaser, notwithstanding his remedy at law.— Westmoreland & Trous- 
dale v. Foster, 449. 


Il. Preapmsc anp Practicr. 


Misjoinder of complainants.—When several persons unite as complain- 
ants in a bill in equity, all must be entitled to relief, or none can ob- 
tain it.—ZHhudton v. Williams, 107; Johnson v. Murphy, Agnew & Co. 288. 
Sufficiency of demurrer; dismisscl for want of equity.—When a bill is 
wanting in equity, it may be dismissed by the court on that account, 
even though no demurrer be interposed, or be defective in the speci- 
fication of causes; and if dismissed on demurrer, though the demurrer 
be defective, this court will not reverse, unless the record shows that 
the complainant offered to remedy the defects of the bill by amend- 
ment.—Lesslie v. Richardson, 563. 

Filing demurrer after answer.—When a demurrer is not incorporated in 
the answer, as authorized by the statute (Code of 1876, § 3783), it is 
irregular to file it atterwards without leave of the court, «nd, if so filed, 
it may be struck from the files on motion; but, under the liberal statute 
of amendments (§ 3790), the court would be bound, on application, to 
allow the demurrer to be incorporated in the answer at any time before 
final decree; and proceeding to a hearing on the demurrer, without 
objection, is a waiver of the irregularity.— Shaw & Cow v. Lindsey, 344. 
Cross-bill.—When a bill is filed by creditors of a decedent’s estate, which 
has been declared insolvent, against the personal representative, and 
against persons who have purchased the lands from him, charging a 
devastavit by them, and seeking to have the lands sold for the payment 
of the purchase-money alleged to be unpaid; the widow, being made a 
defendant as a legatee under the will, can not maintain a cross-bill for 
an assignment of dower in the lands.—Shelton v. Carpenter, 201. 

W hen cross-bill must contain equity.— When a cross-bill sets up matters 
in defense only of the original bill, it is not necessary that such matters 
should be of equitable cognizance, as distinguished from legal demands; 
but, when it seeks relief as to independent matters outside of the case 
made by the original bill, except by way of set-off, it must show some 
ground of equitable jurisdiction.— Winn v. Dillard, 369. 

Isgue at law.--When a question of fact arising in a chancery cause, as of 
fraud vel non in the execution of a deed, is submitted by the chancellor 
to the decision of a jury, he is not concluded by their verdict; and 
although he may approve it, and make it the basis of his decree, this 
court will not be controlled by it, when satisfied from the record that 
the jury did not arrive at a correct conclusion—that the verdict was 
formed under a misapprehension of the pleadings, or that it is plainly 
opposed to the evidence, when considered in connection with the plead- 
ings.— Marshall v. Croom, 121. 
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41, Rules of practice, on statement of quardian’s accounts by register.—On the 
settlement of a guardian’s accounts in equity, the register should be 
directed to observe the mode of proceeding on similar settlements in 
the Probate Court, so far as practicable and consistent with the rules of 
chancery practice.— Hutton v. Williams, 133. 

42. Power of chancellor, at subsequent term, to set aside final decree. —A chan- 
cellor has no power to set aside and vacate, at a subsequent term, of his 
own motion, a firal decree rendered at a former term, although matters 
of account in the cause are still pending under a reference to the reg- 
ister.— Ex parte Cresswell, 378. 

43. Conclusiveness of decree in chancery, affirmed on appeal.—A decree in a 
chancery cause, rendered on final hearing on pleadings and proof, as to 
the relative priority of two mortgages, having been affirmed by this 
court on appeal, the question of priority is definitely settled in the 
cause, and can not be re-opened, by petition filed in the court below by 
one of the parties, on grounds not presented on the former hearing. — 
Marlowe & Wife v. Benagh, 323. 

44, Conclusiveness of decree on appeal.—When this court, on appeal in a 
chancery cause, partly affirms, and partly reverses the chancellor's 
decree, and remands the cause ‘‘for further proceedings not inconsistent 
with” the opinion filed, the chancellor is concluded by the decree of this 
court, and can not in any manner change that part of his former decree 
which was here affirmed.—Tyon v. Foscue, 468. 

45. When appeal lies from chancery decree.—A decree ina chancery cause, 
in favor of a special administrator ad litem, againsc the administrator 
in chief, eacn in his representative capacity, is a decree in favor of the 
estate, against the estate: is a nullity, there being no adverse interests 
or parties, and no appeal lies from it.—Ex parte Lyon, 650. 


CHANGE OF VENUE. 


1. What record must show.—To sustain a judgment of conviction in a crim- 
inal case, in a county other than that in which the indictment was 
found, the record must show a valid order transferring it, made by the 
court in which the indictment was found : a written agreement, signed 
by several attorneys, and copied into the transcript, consenting to the 
transfer of causes ‘‘ which by law have to be, and which may be trans- 
ferred,” and waiving ‘‘the formal certificate of transfer of said cases,” 
is not safficient, when the record does not show that the defendant’s 
case was embraced in the agreement, and he had not been arrested 
when the agreement was made.— Goodloe v. The State, 93. 

2. Destruction of certified transcript, and how supplied.—On change of venue 
in a criminal case (Code of 1876, §§ 4914-16), if the certified transcript 
should be lost or destroyed, after it has been filed in the court to which 
the trial was removed, that court may supply the loss, and substitute 
unother transcript, on proper evidence, as in the loss or destruction of 
any other paper or record; it is not necessary that the substituted 
transcript should be made out in return to a certiorari, nor that it should 
be specially certified as the former was : if its truth is not controverted, 
and the court is satisfied of its correctness, it is sufficient.—Dunn v. 
The State, 35, 

3. Change of venue on account of incompetency of presiding judge of circuit. — 
When application for a change of venue in a criminal case, on account 
of the incompetency of the judge of the circuit to preside, is made in 
vacation, under the provisions of the act approved January 26, 1875, 
and is refused by him, on the ground that he has made arrangements 
with the judge of the adjoining circuit to preside in his place at the 
next term ; this furnishes no reason why the presiding judge at the 
next term, not being disqualified to sit in the cause, should continue it, 
or decline to try it.--Payne v. The State, 80. , 

4. Same.—The act approved January 26, 1875, entitled **An act to provide 
for a change of venue in certain cases” (Sess. Acts 1874-5, p. 231), is 
superseded and repealed by the constitutional provision on the same 
subject, contained in the 18th section of the 6th article.—Jb. 80. 
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Abstract charge.—A charge requested, which is based, partly or entirely, 
on a fact of which there does not appear to have been any evidence 
whatever, is abstract, and properly refused on that account.—Glenn v, 
The State, 104. 


2. Same.—To authorize a reversal on account of an abstract charge, the 
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record must show that it misled the jury, to the prejudice of the ap- 
ellant.— Hammett v. Brown, 459. 


. How construed.—Instructions to the jury must be construed in connection 


with the evidence ; and if, when so construed, they are correct, their 
incorrectness, as applied to a different state of facts, is not a reversible 
error.—Ib. 499. 

Charge withdrawiug evidence from jury. —A charge requested, which with- 
draws from the consideration of the jury any evidence, however weak 
or inconclusive it may be, may properly be refused.—/b. 499. 


. Charge referring construction of deeds to jury.—It is the duty of the court 


to construe deeds, or other written instruments offered in evidence ; and 
a charge which refers their construction to the jury is erroneous— Bern- 
stein v. Ilumes, 582. 


. Charge misleading jury.—A charge which is indefinite, or has a tendency 


to mislead the jury, is properly refused.—Jb. 532. 


. Same.—A charge which is calculated to mislead the jury, but not other- 


wise objectionable, is not a reversible error: the party objecting to 
it should ask an explanatory charge.—McUrary’s Adm’r v. Lash’s 
Adm’r, 374. 


. Charge requiring explanation.—A charge given by the court, which asserts 


a correct proposition of law, but, under some tendencies of the evi- 
dence, requires an additional explanatory charge, is not a reversible 
error: it is the duty of the party complaining of it to ask the proper 
explanatory charge —Chapman v. Holding, 523. 


. Blank forms of verdict for jury.—The practice has long prevailed of in- 


structing the jury orally, as to the proper form of verdict, and it is un- 
objectionable ; nor is it erroneous to give them blank forms in writing, 
to be used according to their finding on the facts. —Jb. 523. 

Verdict against charge of court.—That the jury, by their verdict, have dis- 
regarded the charge of the court, is not error, but is good matter for a 
motion for a new trial ; and the ruling of the primary court on such 
motion is not revisable on error.—Jb. 523. 

Error without injury in charge to jury.—When the bill of exceptions shows 
that the plaintiff, on the trial below, proved a clear legal title in him- 
self, entitling him to recovery, the judgment in his tavor will not be 
reversed, because the court instructed the jury that an equitable title 
would support his action.— Wood v. Montgomery, 500. 

Charge as to sufficiency of evidence.—In a civil cause, a mere preponderance 
of evidence is not sufficient to authorize a verdict for the plaintiff, un- 
less it is sufficieat to satisfy the minds of the jury ; but a charge asked, 
asserting ‘‘that a preponderance of evidence merely, inclining the 
minds of the jury to sustain the plaintiff's claim, can not be regarded 
as sufficient,” is calculated to mislead the jury, and is properly refused. 
Acklen'’s Adm’r v. Hickman, 568. 

Same.—-In civil cases, where the evidence is equally balanced, the verdict 
of the jury must be against the party on whom rests the burden of 
proof ; and a mere preponderance of the evidence, when it produces a 
reasonable conviction in the minds of the jury, is sufficient to sustain 
a verdict ; but it is error to instruct the jury, as matter of law, either 
that they must find according to the preponderance of the evidence, 
or that they can not so find.— Vandeventer & Co. v. Ford & Mose- 
ley, 610. 

Charge referring legal question to jury.—A charge which refers the decision 
of a legal question to the jury—e. g., the sufficiency of the excuse of a 
witness for failing to appear before the grand jury—is erroneous. —Drale 
v. The State, 62. 
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§ 1. Meaning of words.— Bickley v Keenan & Co., 293. 

§§ 302-41. Contesting elections.—Clarke & Daviney v. Jack, 271. 

§ 1336. — of notary public.— Bradley v. Northern Bank of Ala- 
hama, 252. 

§ 1632. Who may be appointed overseer of public road.— Allison v. The 
State, 54. P 

§ 1644. Resignation of overseer of public road.—Allison v. The State, 54. 

§ 2121. Statute of frauds, as to contracts required to be in writing. — 
Locke v. Humphries, 117 ; Lavender v. Hall, 214. 

§ 2145. When witnesses to deed are necessary.— Lavender v. Hall, 214. 

)§ 2238-9. Widow’s quarantine.—Benagh v. Turrentine, 557 ; Ogbourne 
v Ogbourne’s Adm’r, 616. 

§ 2447. Sale of lands by administrator for payment of debts. — Arnett v. 

Bailey, 435. 
2468. Sale ot lands by administrator for equitable division.—Dugger 
v. Tayloe, 504. 

§ 2509. Filing list of heirs by administrator.— Hutton v. Williams, 107. 

) 2516. Proof of credits by administrator.— Hutton v. Williams, 133. 

§ 2568. Filing claims against insolvent estate.—Shelion’s Adm’r v. Poul- 
son's Adm’r, 578. 

§ 2585. Contribution between creditors of insolvent estate.—S helton v. 
Carpenter, 201. 

§ 2625. Appointment of administrator ad litem.—Ex parte Lyon, 650. 

§ 2705. Wife's statutory separate estate.—Caslleman v. Jeffries, 380. 

§ 2707. Conveyance of wife’s separate property. — Logwood v. Hussey, 417. 

§ 2714. Husband’s distributive interest in wife’s estate.—Brown v. 
Grimes, 648. 

§ 2793. Proof of credits by guardian.—Iutton v. Williams, 133. 

§ 2849. Judgment on note waiving exemption.— Brown v. Leitch, 313. 

§ 2881. Redemption of real estate. —Posey v. Pressley, 243. 

§ 2904. Action by or against partnership.—Moore & McGee v. Burns 
& Co., 269. 

§ 2942-3. Forthcoming bond in detinue.—Musterson v. Matthews, 260. 

§§ 2962-3. Plea of not guilty in ejectment.— Bernstein v. Humes, 582. 

§ 2969. Conclusiveness of judgment in ejectment.—Jones v. DeGraffen- 
reid, 145, 

§§ 2987, 2990. Form of pleas. -—Day v. Huckabee, 425. 

§ 3U38. Action by partnership ; statement of partners’ names.— Moore & 

, McGee v. Burns & Oo., 269. 

§ 3045. Proof of foreign statutes by printed volume.— Bradley v. North- 
ern Bank: of Alabama, 252. 

§ 3058. Testimony of party as witness, in action by or against adminis- 
trator.—Smith’s Adm’r v. Bryant's Adm’r, 235 ; Mebrary’s 
Adiw’r v. Rash’s Adm’r, 374. 

§§ 3161-3. Rehearing after final judgment at law.—Zx parte Wallace, 
267; Hr parte Johnson & Seats, 429. 

§ 3209. Sale of equity of redemption, or perfect equity, under execu- 
tion.— Shaw & Cow v. Lindsey, 344. 

§ 3323. Notice of attachment.— Peebles v. Weir, 413. 

§ 3467. Landlord’s lien, and remedies.—Lavender v. Hall, 214; Smith's 
Adi'r v. Bryant's Adm’r, 235; Ellis v. Martin, 394; Lomax v. 
LeGrand & Uo., 537; Westmoreland & Trousdale v. Foster, 448. 

$§ 3497-3507. Partition of lands among joint owners.—Stimpson v. 
Malone & Foote, 338. 

§ 3705. Limitation of action for unlawful detainer of lands.—Posey v. 
Pressley, 243. 

) 3727. Resignation of trustee.—Dillard & Wife v. Winn, 285. 

: 3790, Amendments in chancery.—Shaw & Cox v. Lindsey, 344. 

§ 3886. When creditor without lien may come into equity.—Lide v. 
Parker’s Executor, 165. 

§§ 3918, 3925. Appeal from interlocutory chancery decree; to what term 
taken.— Winn v. Dillard, 369. 
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CODE OF ALABAMA (1876)— Continued. 


40. §§ 4071-80. Prosecution for bastardy.—J/anna v. The State, 100. 

41. 5 4136. Defaulting witness before grand jury.—Drake v. The State, 62. 

42. § 4137. Resisting officer in execution of process.—Jones v. The Slate, 99. 

43. § 4218. Vagrancy and prostitution.— Zoney v. The State, 97. 

44. § 4295. Statutory degrees of murder.— Michell v. The State, 26; Wash- 
ington v. The State, 10. 

45. § 4314. Assault with intent to murder. Meredith v. The State, 441. 

46. § 4353. Removing or selling mortgaged property.—Glenn v. The 
State, 104. 

47. § 43858. Larceny of horse, cow, hog, &c., or part of outstanding crop. 
Harris v. The State, 50; Adams v. The State, 52; Lavender v. 
T he State, 60. 

48. § 4370. Obtaining money by false pretenses.—Sandy v. The State, 58. 

49, § 4419. Trespass after warning.—Sandy v. The Stale, 18; Daniels v. The 
State, 56. 

50. §§ 4453, 4484. Whether court or jury fix punishment.—Drake v. The 
State, 42. 

51. § 4765. Oath of petit jury.—Commander v. The State, 1; Perkins v. T he 
Stale, 7; Washington v. The State, 10; Allenv. The State, 19; 
Atkins v. The State, 45. 

52. § 4784. Caption of indictment.— Overton v. T he State, 73; Goodloe v. 7 he 
State, 93. 

53. § 4785. Sufficiency of indictment in statement of offense.—Glenn v. T he 
State, 104; Toney v. The State, 97; Pickett v. The State, 77; 
Horton v. The State, 72; Druke v. The State, 62; Lavender v. 
The State, 60. 

54. § 4788. Statement of time in indictwent.—Atkins v. The State, 45; 
Harris v. The State, 50; Adams v. The Slate, 52. 

55. §§ 4796-7. Alternative averments in indictment.—Jiorton v. The State, 
72; Pickett v. The State, 77. 

56. § 49800. Averment of ownership of stolen property.—Jlarris v. The 
State, 50. 

57. § 4849. Bail in criminal cases.—Callahan v. The State, 65. 

58. § 4870. Refusing to plead to indictment.—Daniels v. The State, 56. 

59. §§ 4914-16. Change of venue. —Dunn v. The State, 35. 

60. §§ 4958-68. Proceedings on petition for habeus corpus, in criminal case. 
Callahan v. The State, 65. 


COMMON LAW. 


1. Presumption as to existence of, elsewhere. —The presumption, in which the 
courts of this State indulge, as to the existence of the common law in 
other States having the same common origin, does not apply to Texas, 
whose origin was different. — Castleman v. Jeffries, 380. 

2. Common law and English statutes ; how fur of force here.—The ancient com- 
mon law ot England, in its entirety, never prevailed here, but only such 
parts of it as were not inconsistent with our institutions and public 
policy, as adduced from statutory and constitutionaY provisions; and 
English statutes, enacted prior to the immigration of our ancestors to 
this country, prevailed to the same extent, as a part of that common 
law. — Nelson v. MeCrary, 301. 

3. Same.—The statute of 13th Edw. 1, ch. 18, which gave a judgment credit- 
or a writ of elegit against his debtor's lands, was in force here, as a part 
of the common law, during the five years of organized government 
which preceded its re-enactment in substance by the act of 1807 (Clay’s 
Digest, 199, § 1).—Jb. 301. 

4, Liability of lands for debts, at common law, and by foreign statute.—By the 
old common law of England, lands could not be subjected by legal 
process to the payment ot simple debts; and the courts of Alabama can 
not judicially know how far this principle has been changed by statute 

in Mississippi.—Lide v. Parker’s Executor, 165. 
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CONFEDERATE STATES. 


1. Payment in Confederate currency, or in notes on third person.—A payment 
in Confederate currency, during the late war, on a debt payable in good 
money, can not be scaled at the instance of the creditor, and reduced 
to its real value at the time; and on the same principle, a payment in 
notes on third persons, made and received at their face value as a par- 
tial payment only, can not be treated, at the will of the debtor, asa 
payment in full, because the debt was payable in Confederate money, 
and the notes were worth in gold more than the entire debt in that cur- 
rency.—Hill’s Adm’r v. Erwin & Jones, 341. 

2. Contracts payable in Confederate currency ; measure of recovery.—The prin- 
ciple is now firmly settled (and the court adheres to it as an equitable 
soliftion of a troublesome question, though it is difficult to reconcile it 
with established principles), that the measure of recovery on contracts 
for the purchase of property, made during the late war, and understood 
to be payable in Confederate currency, is the value of the property in 
good money at the time the contract was made.—TJb, 341. 

3. Same; computation of partial payments.—In an action on a note given for 
the purchase of property during the late war, with the understanding 
that it might be paid in Confederate currency, a partial payment having 
been made in that currency, the ratio between the nominal amount of 
the note, with interest to the time of the partial payment, and the un- 
paid balance, is also the ratio between the actual value of the property 
at the time of the purchase, with interest, and the balance still due in 
good money; to which balance, thus ascertained, interest must be 
added.—J b, 341. 

4. Payment to executor in Confederate treasury-notes.—An executor or admin- 
istrator, having sold property during the late war, had power to receive 
payment of the purchaser’s note, before maturity, in treasury-notes of 
the Confederate States. —Shelton v. Carpenter, 201. 

5. Allowance to quardian for board, clothing, &c.; investment in Confederate 
bonds.—Where the guardian, instead of lending out or investing the 
funds of his ward, which were in his hands at the commencement of the 
war, and hiring out the negroes, retained and used the money for his 
own benefit, and became himself the hirer of the slaves, he can not be 
allowed, in extinguishment of the debt thus incurred, to claim credits 
for board, clothing, and tuition of his ward, at Confederate prices; nor 
had he any authority to fund such debt in Confederate bonds for his 
ward.—Jlution v. Williams, 133, 


CONFLICT OF LAWS. 


1. As to rights of property, real und personal.—Real property, as to its title, 
descent, and the forms necessary to be observed in its conveyance, is 
governed by the laws of the country in which it is situated; but per- 
sonal property follows the domicile of the owner.—(asileman v. 
Jeffries, 380. 

2. Foreign laws ; how administered here.—The acknowledged rule of comity, 
which requires that full effect shall be given by our courts to foreign 
laws, when, by change of domicile, or removal of property, the legality 
of transactions had under those laws is brought before our tribunals, is 
always subject to the fundamental condition, that the foreign law does 
_ contravene the positive law or public policy of our own State. 

b. 380, 


See, also, ExuMPprions. 


CONSTITUTIONAL LAW. 


1. Local law ; preliminary notice; recitals of legislative journals.—Although 
the constitution, by the 24th section of the 4th article, requires that 
notice shall be given of the intention to apply for the passage of a local 
luw, it does not require that the journals shall affirmatively show that 

(44) 
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CONSTITUTIONAL LAW— Continued. 


9,* 
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6. 


a 


8. 


such notice was proved to have been given ; consequently, when the 
journals are silent, the courts will presume, in favor of the validity of 
a local law, when signed by the presiding officer of each house, and 
approved by the governor, that proof was made of the preliminary no- 
tice. — Walker v. Griffith, 361. 

Same.—-As to notice of the intention to apply for the passage of a local 
law, required by the 24th section of the 4th article of the constitution, 
it is not necessary for the legislative journals to show that it was given: 
the courts will presume that it was given, unless the journals affirma- 
tively show the contrary.—Clarke & Daviney v. Jaci, 271. 

Same.—An act to authorize the people of a particular county to vote on 
the question of removing the county-site, and to permanently locate the 
same according to their vote, is not a ‘special or local law for the ben- 
efit of individuals or a corporation,” as those terms are used in the 23d 
section of the 4th article of the constitution ; and whether the object of 
such a law can or can not be provided for by a general statute, within 
that provision of the constitution, is a question of legislative discre- 
tion, and not of judicial determination. —/}. 271. 

Law submitting change of county-site to vote of people—A special statute, 
authorizing the people of a particular county to vote on the question of 
removing the county-site, and providing that the same shall be perma- 
nently located according to their vote, is not an improper delegation of 
legislative powers to the people, nor violative of any constitutional pro- 
vision.— Jb, 271. 


. Leyislative rules of proceeding in passage of bills ; recitals of legislative jour- 


nals. —Although the constitution, by the 21st section of the 4th article, 
requires that bills shall be read three times in each house on different 
days, it does not require that the journals of the two houses shall af- 
firmatively show that this was done ; nor is it necessary to the validity 
of a law that the journals should show the fact.— Walker v. Griffith, 361. 

Act to change boundary line between counties of Blount, Walker, und Jef- 
ferson, and authorize removal of county-seat of Blount; constitutionality of, 
as to title and subject-matter. —The act approved February 8, 1877, enti- 
tled ‘An act to change the boundary line between the counties of 
Blount, Walker, and Jefferson, and to authorize the removal of the 
county-seat of Blount county” (Sess. Acts 1876-7, pp. 229-31), is not 
violative of the constitutional provision contained in the 2d section of 
the 4th article, which declares, ‘‘ Each law shall contain but one sub- 
ject, which shall be clearly expressed in its title.”—Jb. 361. 

Private legislative act, appointing trustee to execute trust created by deed, in 
which infants are beneficiaries.—A private statute, appointing a trustee to 
execute a trust created by deed, in which infants are interested as bene- 
ficiaries, and authorizing him to settle with the acting trustee, and to 
execute all the powers conferred by the deed on the original trustee 
(enacted at the instance of the acting trustee and most of the adult 
beneficiaries), is not an invasion of judicial power by the legislature, 
but a legitimate exercise of their own appropriate functions ; and its 
validity is not affected by the fact that, at the time of its enactment, the 
acting trustee had filed his accounts for settlement in the court by 
which he was appointed, and asked to be discharged, and proccedings 
under his petition were still pending.— Tindal v. Drake, 170. 

Trial by jury ; constitutionality of law authorizing waiver of.--The constita- 
tion of Alabama, while declaring that “the right of trial by jury shall 
remain inviolate,” and that the defendant, ‘in all prosecutions by in- 
dictment,” shall be entitled to a ‘‘speedy public trial by an impartial 
jury,” also declares that the legislature may provide for the prosecution 
of misdemeanors before justices of the peace, thereby dispensing with 
a trial by jury ; hence, a statute which authorizes a waiver of a trial by 
jury in such cases, the prosecution being commenced by indictment, 
and transferred to an inferior court, is not unconstitutional. — Connelly 
v. The State, 89. 

See, also, Exxmprions. 
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CONTESTED ELECTIONS. 


1. Contest of election.—The act approved January 24, 1877, entitled ‘‘An act 
to authorize the people of Franklin county to vote on the question of 
removing the county-seat of said county, and to permanently locate the 
same ” (Sess. Acts 1876-7, pp. 185-9), makes no provision for a contest 
of the election to be held under it ; and the provisions of the general 
election law, regulating contested elections (Code of 1876, §§ 302-41), 
being confined to the election of persons to office, are not applicable to 
said election; consequently, there is no statutory provision for a contest 
of such election.—Clarke & Daviney v. Jack, 271. 

2. When certiorari lies to probate judge, and in whose favor.—When an election 
is contested, without authority of law, before a probate judge, and is by 
him held void, a certiorari lies from the Cirenit Court to remove and 
vacate the proceedings; and the writ may be sued out by persons who 
_ eae defendants to the proceeding before the probate judge. 





CONTRACTS. 


1, Televancy of evidence, as to terms of contract.—In an action to recover 
damages for the breach of a special contract, for the purchase of a 
fence ordered by plaintiffs for defendants, and which defendants refused 
to receive because it was not made altogether of iron, the fact that de- 
fendants, after their refusal to receive the fence ordered by plaintiffs, 
“actually purchased an iron fence, and the amount paid for it,” are not 
relevant and admissible evidence for defendants.— Vandeventer & Co. v. 
Ford & Moseley, 610. 

2. Contracts payable in Confederate currency ; measure of recovery —The prin- 
ciple is now firmly settled (and the court adheres to it as an equitable 
solution of a troublesome question, though it is difficult to reconcile it 
with established principles), that the measure of recovery on contracts 
for the purchase of property, made during the late war, and understood 
to be payable in Confederate currency, is the value of the property in 
= money at the time the contract was made.—Hill’s Adm’r v. Erwin 
& Jones, JA1. 


CORPORATIONS. 


1, Action by foreign corporation ; amendment of complaint in averment of plain- 
tiff’s corporate character.—In an action by a foreign corporation, if the 
complaint does not aver the plaintiff’s corporate character, the cause 
should not be struck from the docket on that account, but an amend- 
ment should be allowed to supply the defect.—Southern Life Insurance 
Co. v. Roberts, 431. 

2, Municipal corporation ; when action lies against, for injuries caused by defect- 
ive streets or side-walks.—To render a municipal corporation liable, in a 
civil action, for special injuries caused by defective streets or side- 
walks, it is not necessary that the duty of keeping its streets and side- 
walks in repair shall be expressly enjoined by its charter, or any other 
public statute ; the duty and liability arise, when the charter confers 
express power to open, improve, repair, and keep the streets, &c., in 
safe condition for travel, and additional power to raise the necessary 
funds for that purpose, by taxation or assessments; and an action lies 
in favor of a person who is injured by the neglect of this duty, when he 
did not bring the accident upon himself by his own culpable negli- 
gence, and the defect in the street or side-walk had existed, within ob- 
servation by the people generally, for such length of time as must have 
ag it to be known.— Albrittin v. Mayor and Aldermen of Hunts- 
ville, 486. 

3. Judicial notice of charter.—The charter of a municipal corporation is a 
— statute, of which the courts will take judicial notice.— 

» 486. 
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OOSTS. 


1. In chancery, on settlement of trust.—This being the settlement of a trust, 
under a bill filed by the beneficiaries against the trustee, the litigation 
being protracted, and some of the contested items of account being de- 
cided against each party, the costs were equally divided among the trus- 
tee, the beneficiary of the life-estate, and the remainder-men, one-third 
to be paid by each. —Tyon v. Foscue, 469. 

2. On petition for prohibition.— The costs of the application in this case were 
adjudged against the plaintiff in the decree ordered to be vacated, who 
was a special administrator, and who was left to pursue whatever rem- 
edy he might have against the estate in another proceeding.— Ex parte 
Iyon, 650. 


COUNTY. 


1, Judicial notice of counties.—This court takes judicial notice of the names 
of all the counties in the State, and knows there is no county named 
Wadison.— Overton v. The State, 73. 

2. Act to change boundary line between counties of Blount, Walker, und Jeffer- 
son, and authorize removal of county-seat of Blount; constitutionality of, as 
to title and subject-matter.—The act approved February 8, 1877, entitled 
“An act to change the boundary line between the counties of Blount, 
Walker, and Jefferson, and to authorize the removal of the county-svat 
of Blount county” (Sess. Acts 1876-7, pp. 229-31), is not violative of 
the constitutional provisions contained in the 2d section of the 4th ar- 
ticle, which declares, “Each law shall contain but one subject, which 
shall be clearly expressed in its title."— Walker v. Griffith, 361. 


CRIMINAL LAW. 


INDEX. 


APPEAL. 


1. When appeal lies.—A criminal case can not be brought to this court by 
appeal, on bill of exceptions, while a motion for a new trial is pending, 
the judgment being suspended until the decision of the motion. — Over- 
ton v. The State, 73. 


ASSAULT WITH INTENT TO MuRDER. 


2. Constituents of offense.—An assault with intent to murder, though made a 
felony by statute, is a common-law offense, the necessary ingredients of 
which are unchanged by the statute increasing the punishment: an in- 
tentional attempt by violence, without legal excuse or provocation, to 
do an injury to the person of another, accompanjed by facts and circum- 
stances indicating an intent to take his life, constitutes the offense.— 
Meredith v. The State, 441. 

3. Same; intent.—It is not necessary to prove a specific intent, as contra- 
distinguished from an intent to be implied by the jury from the attend- 
ant circumstances: as in cases of murder, the intent must, of necessity, 
generally be inferred by the jury from the character of the assault, the 
use of a dendly weapon, and the absence of excusing or palliating cir- 
cumstances.— /b. 441. 

4. Sume.—Whether the intended offense, if consummated, would be murder 
in the first or in the second degree, is an immaterial inquiry, since 
there were no degrees in murder at common law; and the court may 
properly refuse a charge which requires the jury to determine that 
question.—Ib. 441. 


Batu. See that Title. 


Bawpy Hovsss. 


5. Keeping bawdy-house; what constitutes offense, and evidence of.—Under an 
indictment for keeping a bawdy-house, evidence of the general reputa- 
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CRIMINAL LAW— Continued. 


tion of the inmates of the house, but not of the house itself, is admissi- 
ble for the prosecution; and it must be shown that the defendant gov- 
erned or managed the house, or assisted in its government and manage- 
ment: it is not enough to show that she resided in the house for the 
purposes of prostitution.— Toney r. The State, 97. 

6. Same, and vagrancy; sufficiency of indictment.—A count which charges 
that the defendant ‘‘did keep a certain house of ill fame, then and there 
resorted to for the purpose of public prostitution and lewdness,” suffi- 
ciently charges the common-law offense of keeping a bawdy-house ; 
and a count which charges that she ‘‘was a common prostitute, or the 
keeper of a house of prostitution, and had no honest employment, 
whereby to maintain herself,” sufficiently charges the statutory offense 
of vagrancy (Code of 1876, § 4218); but a count which simply charges 
that she ‘‘was a common prostitute, or the keeper of a house of prosti- 
tution,” without more, is not a sufficient charge of any offense.—Jb. 97. 

7. Same; evidence.—Under an indictment for vagrancy as a common prosti- 
tute, or keeper of a house of prostitution, having no honest employ- 
ment whereby to maintain herself, evidence of the reputation of the 
house in which the defendant lived is not admissible for the prosecu- 
tion ; nor is the bad character of the defendant admissible, in the first 
instance, as a fact showing that she was a common prostitute; but it 
may be shown that she resided ina house kept for prostitution, and 
was there visited by lewd and disorderly persons, and that her associates 
were persons of ill repute; and these facts being proved, she may, in 
rebuttal, prove that her health and physical condition rendered prosti- 
tution improbable, if not impossible.—Jb. 97. 


BuRGLARY, 


8. Description of building burned ; alternative averments.—In an indictment for 
burglary, a count which describes the building burned as “a barn or 
stable,” or as ‘‘a barn, house, or building,” is fatally defective on de- 
murrer.— Horton v. The State, 72. 

9. Same.—An indictment for breaking and entering a store-house, ‘in 
which goods, merchandise, or other valuable thing, was kept for use,” &c., 
is fatally defective on demurrer : it should describe the ‘‘other valuable 
thing,” so that the court may determine whether it falls within the 
statute, and the prisoner be informed of the charge against him.— Pick- 
ett v. The State, 77. 


CHANGE oF VENUE. See that Title. 
CuHarGE To Jury. See that Title. 


DEFAULTING WITNESS BEFORE GRAND JURY. 


10. Sufficiency of indictment in description of process.—An indictment which 
charges that the defendant, ‘‘ having been regularly subpoenaed or sum- 
moned to appear as a witness before the grand jury, to answer as to 
any gaming within his knowledge, did fail or refuse to attend and 
testify in obedience to such summons, without a good excuse” (Code of 
1876, § 4136), is fatally defective on demurrer: it should contain a 
substantial description of the subpoena or summons and its service, as 
in the analogous case of resisting an officer in the execution of legal 
process.— Drake v. The State, 62. 

11. Excuse for default; by whom determinable, and charge as to.—When a de- 
faulting witness before the grand jury is proceeded against by indict- 
ment for a misdemeanor, the facts on which he relies as an excuse 
must be proved to the satisfaction of the jury, but the court must 
determine, as matter of law, whether they constitute a sufficient excuse; 
and a charge which refers the decision of this question to the jury, is 
erroneous,—/b, 62. 
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CRIMINAL LAW— Continued. 


EvmpenceE in Crrmmnat Cases, 


Judicial notice of grand jury and indictments.—The grand jury is a com- 
ponent part of the court by which it is organized, and its presentments, 
regularly returned and filed, become a part of the proceedings of the 
court itself ; of which, consequently, the court will take judicial notice 
at the term at which they are so returned and filed.— Overton v. The 
State, 74. 

Voluntary offer to confess; admissibility of.—The prisoner’s voluntary offer 
to the jailer, who had him in charge, to tell all he knew about the hom- 
icide of which he was accused, if the jailer would promise that he 
should not be hurt for it; and his similar offer to a fellow-prisoner, if 
the latter would promise never to tell any one else; which proposals 
being rejected, no confessions were made by him,—are admissible evi- 
dence for the prosecution.— Perkins v. The State, 7. 

Declarations made by defendant immediately after commission of homicide.— 
Declarations or statements, explanatory and exculpatory, made by the 
defendant immediately after the commission of the homicide, to the first 
persons who came up, and admitted on the trial, without objection, as a 
part of the res geste’ are not governed by the rules which apply to con- 
fessions, and it is not necessary that the record should affirmatively 
show that, before they were admitted, they were proved to have been 
made freely and voluntarily.— Allen v. The State, 19. 

Impeaching witness by proof of weak: mind or memory.—When a witness in 
a criminal case, testifying as to facts which occurred immediately be- 
fore and after a homicide committed two years previously, admits that 
he can not ‘step off one hundred yards and count it—that he would 
forget how far he had gone before he counted a hundred”—and his tes- 
timony otherwise shows weakness of mind, there is no error in refusing 
to allow him to be asked, on cross-examination, as to his superstitious 
notions concerning the effects of certain roots: such evidence is too 
remote from the issue, and does not tend to show that he was not a good 
observer of facts, and faithful in narrating them; nor is it erroneous to 
refuse to let him be asked, ‘for the purpose of testing his recollection,” 
whether he did not swear, on the prisoner’s application for bail several 
months before, ‘‘that he was weak-witted.” (Mannuna, J., dissenting 
as to the latter proposition. )—J). 19. 

Same, by proof of contradictory statements. —A witness may be impeached 
in a criminal case, by proof of contradictory statements made by him 
on an application by the prisoner for bail; although, when cross-exam- 
ined as to such statements, he says ‘‘he does not remember whether he 
said so or not.”— Payne v. The State, 80. 

Threats by deceased against prisoner; when not admissible.—In a case of 
homicide, where no question of self-defense arises—as where the prison- 
er, having had a quarrel with the deceased, rode off several miles, and 
procured a gun, and followed the deceased from place to place, and 
attacked him when they met, and shot and killed him, the deceased 
having no weapon in his possession—threats made by the deceased 
against him two weeks previously, and communicated to him, are not 
competent evidence for the prisoner.—/. 80. 

Evidence showing state of feeling between prisoner and deceased.—The fact of 
anticipated litigation between the deceased and the prisoner, who were 
connected by murriage, or of family litigation in which the prisoner felt 
an interest, connected with his declaration that he would kill any one 
who sued him under like circumstances, is admissible evidence for the 
prosecution, as bearing on the question of the relations subsisting be- 
tween him and the deceased, and the state of his feelings towards the 
deceased; but evidence touching the merits of such litigation is not 
admissible for him in rebuttal. —Commander v. The State, 1. 


19, Competency of prosecutor as witness. —On a prosecution for trespass after 





warning (Code of 1876, §§ 4419-20), the prosecttor is a competent wit- 
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CRIMINAL LAW— Continued. 


ness for the State, though entitled to the fine on conviction. (Northcot 
v. The State, 43 Ala. 330, asserting a different principle, declared over- 
ruled by statute. )}—Daniels v. The State, 56. 

20. Same —On a prosecution for obtaining money or property by false pre- 
tenses, the person defrauded is a competent witness for the State.—San- 
dy v. The State, 58. : 


Faust PRETENSES, 


21. Sufficiency of indictment.—An indictment for obtaining money under a 
false pretense, which pursues the form given in the Code (No. 48, p. 996), 
is sufficient.-—Sandy v. The State, 58. 

22. Obtaining money by false pretense; what constitutes. —To constitute the 
offense of oltaining money under a false pretense (Code of 1876, § 4370), 
it is not necessary that the money should be paid directly to the de- 
fendant: it is sufficient if it was paid to another at his request, and in 
payment of his debt.—-Ib. 58. 

23. Competency of prosecutor as witness. —On a prosecution for obtaining money 
or property by false pretenses, the person defrauded is a competent 
witness for the State.—-/b. 58. 


INDICTMENT. 


24. Caption.—The caption of an indictment is that entry of record showing 
when and where the court was held, who presided as judge, the venire, 
and who were summoned and sworn as grand jurors; which caption is 
an essential part of every indictment, and must be affirmatively shown 
by the record, though the doctrine possibly had its origin in certiorari 
proceedings from courts of inferior and limited jurisdiction. — Goodloe v. 
The State, 93. . 

25. Same.—The caption of an indictment is that entry of record showing 
when and where the court was held, who presided as judge, the venire, 
and who were summoned and sworn as grand jurors; and this general 
caption, which is a part of every indictment, though not required to be 
included in the copy served on the prisoner in a capital case, may be 
referred to, to supply a defect in the name of the county, in the special 
caption or heading at the commencement of any particular indictment. 
Overton v. The State, 73 

26. Judicial notice of grand jury and indictments.—The grand jury is a com- 
ponent part of the court by which it is organized, and its presentments, 
regularly returned and filed, become a part of the proceedings of the 
court itself ; of which, consequently, the court will take judicial notice 
at the term at which they are so returned and filed. —Jb. 73. 

27. Statement of time in indictment.—In an indictment for selling spirituous 
liquors to a person of known intemperate habits, ‘not having at the 
time the requisition of a physician that the same was for medical pur- 
poses,” it is sufficient to allege that the offense was committed before 
the finding of the indictment, without a more definite statement of the 
time.— Atkins v. The State, 45. 

28. Same.—In an indictment, found in April. 1876, for the larceny of part of 
a growing crop, it is not necessary to allege that the offense was com- 
mitted after the passage of the act (February 20, 1875), creating and 
punishing such offenses.—/arris v. The State, 50. 

29. Statement of value and time in indictment for larceny.—In an indictment for 
the larceny of a cow, found in April, 1877, it is not necessary to aver the 
value of the animal, nor that the offense was committed after the 20th 
February, 1875; since the statute approved on that day (Code of 1876, 
§ 4358) makes the offense grand larceny without regard to value, and a 
prosecution for petit larceny, committed before that day, would be 
barred by the statute of limitations.— Adams v. The tate, 52. 

30. Alternative averments in indictment.—When an indictment, or a count in 
an indictment, charges several distinct offenses in the disjunctive, each 
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alternative averment must be sufficient to justify a conviction. 
Pickett v. The State, 77. 

Sufficency of indictment, in description of house entered.— An indictment for 
breaking and entering a store-house, ‘tin which goods, merchandise, or 
other valuable thing, was kepi for use,” &c., is fatally defective on de- 
murrer: it should describe the ‘other valuable thing,” so that the court 
may determine whether it falls within the statute, and the prisoner be 
informed of the charge against him.—Jb. 77. 


32. Same.—In an indictment for burglary, a count which describes the build- 


»” 


ing burned as ‘‘a barn or stable,” or as ‘fa barn, house, or building,” is 
fatally defective on demurrer.— Horton v. The State, 72. 

Keeping bawdy-house, and vagrancy ; sufficiency of indictment.—A count 
which charges that the detendant ‘‘did keep a certain house of ill fame, 
then and there resorted to for the purpose of public prostitution and 
lewdness,” sufficiently charges the common-law offense of kecping a 
bawdy-house; and a count which charges that she ‘‘was a common pros- 
titute, or the keeper of a house of prostitution, and had no honest em- 
ployment, whereby to maintain herself,” sufficiently charges the statu- 
tory offense of vagrancy (Code of 1876, § 4218); but a count which 
simply charges that she ‘‘was a common prostitute, or the keeper of a 
house of prostitution,” without more, is not a sufficient charge of any 
offense.— Toney v. The State, 97. 

Obtaining money by false pretenses; sufficiency of indictment.—An indictment 
for obtaining money under a false pretense, which pursues the form 
given in the Code (No. 48, p. 996), is sufficient.—Sandy v. The State, 58. 

Defaulting witness before grand jury ; sufficiency of indictment in description 
of process.—An indictment which charges that the defendant, ‘shaving 
been regularly subpoenaed or summoned to appear as a witness before 
the grand jury, to answer as to any gaming within his knowledge, did 
fail or refuse to attend and testify in obedience to such summons, with- 
out a good excuse” (Code of 1876, § 4136), is fatally defective on de- 
murrer : it should contain a substantial description of the subpoena or 
summons and its service, as in the analogous case of resisting an officer 
in the execution of legal process. —Drake v. The State, 62. 

Removing or selling mortgaged property ; sufficiency of indictment.—An in- 
dictment which charges that the defendant ‘did remove, conceal, or 
sell a horse, the personal property of A. H., for the purpose of hinder- 
ing, delaying, or defrauding the said A. H., who had a claim to said 
horse under a written instrument, to-wit : a mortgage he, the said de- 
fendant, then and there having knowledge of the existence of said 
written instrument or mortgage ” (Code of 1876, § 4353), is sufficiently 
definite and certain. —Glenn v. The State, 104. 

Verdict of guilty, under indictment containing good and bad counts. —Under an 
indictment containing several counts, one of which is good, no de- 
murrer being interposed to the others, a general verdict of guilty will 
be referred to the good count, and the conviction will be sustained. 
Glenn v. The State, 104; Toney v. The State, 97. 


JURORS AND Jury. See that Title. 
LARCENY. 


Larceny of cow ; statement of value and time in indictment.—In an indict- 
ment for the larceny of a cow, found in April, 1877, it is not necessary 
to aver the value of the animal, nor that the offense was committed after 
the 20th February, 1875; since the statute approved on that day (Code of 
1876, § 4358) makes the offense grand larceny without regard to value, 
and a prosecution for petit larceny, committed before that day, would 
be barred by the statute of limitations.—Adams rv. The State, 52. 

Larceny of growing crop; statement of time in indictment.—In an indict- 

ment, found in April, 1876, tor the larceny of part of a growing crop, it 

is not necessary to allege that the offense was committed after the 
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passage of the act (February 20, 1875) creating and punishing such 
offense.— Harris v. The State, 50. 

40. Ownership of stolen property; variance between averment and proof.—Under 
an indictment for the'statutory offense of larceny of part of a growing 
crop (Code of 1876, § 4358), if the ownership of the crop is laid in one 
person, a conviction can not be had on proof that it belonged to him 
and another person jointly : the statute (/b. § 4800) in reference to the 
averment and proof of ownership of ‘‘personal property,” in criminal 
cases, does not apply to such an indictment, since a growing crop is not 
personal property. —Jb. 50, 

41. Averment and proof of ownership of stolen property.—When husband and 
wife are living together, and the husband has possession of personal 
property belonging to the wife, it may be described as his in au indict- 
ment for larceny.— Lavender v. 7 he State, 60. 

42, Description of animal stolen.—A pig, four or five months old, may be de- 
scribed as a hog, in an indictment for larceny.—Jb. 60. 


Murper ; MANSLAUGHTER. 


43. Homicide perpetrated by firing pistol into dwelling-house, without specific in- 
tent to kill.—Where the homicide was committed by firing a pistol, by 
night, through the window of a lighted room, in which four persons 
were sitting around the fire, the court may properly refuse to instruct 
the jury, on the request of the prisoner, that if he did not intend to kill 
or shoot at any of the inmates of the room, but merely intended to 
frighten them, he was not guilty of any higher offense than man- 
slaughter in the second degree: such a charge, without qualification, or 
explanation, was calculated to mislead the jury, by withdrawing from 
their consideration the recklessness of the act, as showing a depraved 
mind regardless ef human life (Code, § 4295), which might make the 
offense murder in the first degree.— Washington v. The State, 10. 

44. Murder; statutory degrees of.—The statutory provisions of Alabama, as to 
the different degrees of murder (Code of 1876, § 4295), explained, illus- 
trated, and distinguished from the statutory provisions of Pennsylvania 
and New York.— Mitchell v. The State, 26. 

45. Homicide perpetrated by act greatly dangerous to lives of others, and evidenc- 
ing depraved mind regardless of human lifee—A homicide, ‘perpetrated 
by any act greatly dangerous to the lives of others, and evidencing a 
depraved mind regardless of human life, although without any precon- 
ceived purpose to deprive any particulur person of life,” is, by the terms 
of the statute, murder in the first degree. This provision of the statute 
applies to homicides committed from ‘universal malice,” as it is called 
in the books; as by purposely discharging a loaded gun into a crowd of 
people, or wrecking a passenger train on a railroad, whereby one or 
more persons are killed; but, ea vi terminorum, it excludes a homicide 
which is committed by a blow or injury intentionally aimed at and in- 
flicted on the person killed, thongh such homicide may be murder in 
the first degree under another clause of the statute. Hence, where the 
homicide was committed by a blow with an oaken stick, intentionally 
aimed at the deceased, it is error to instruct the jury, ‘that if the homi- 
cide was perpetrated by an act greatly dangerous to the life of the de- 
ceased, and evidenced a depraved mind regardless of humun life, it 
would be murder in the first degree.”—1b. 26. 

46, Self-defense, manslaughter, and murder in second degree.—When a homicide 
is committed on sudden provocation, without formed design, it may be 
murder in the second degree, manslaughter in the first degree, or self- 
defense, according to the attendant circumstances : if the provocation 
was mere words, however abusive and insulting, 1t is murder in the 
second degree: if a blow or injury given or threatened, not calculated 
to produce death or great bodily harm, it is manslaughter in the first 
degree; and if a blow or injury given, or apparently about to be given, 

(45) 
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calculated to produce death or great bodily harm, the slayer himself not 
having intentionally brought on the difficulty, and not being otherwise 
able to escape, it is self-defense. —J. 26. 


47. Presumption of malice from use of deadly weapon. —When life is taken by 


the direct use of a deadly weapon, the law presumes that the killing was 
malicious, unless the evidence establishing the killing also shows cir- 
cumstances of justification, mitigation, or exeuse, which overturn that 
presumption. — Commander v. The State, 1. 


48. Evidence showing state of feeling beticeen prisoner and deceased. —The fact of 


anticipated litigation between the deceased and the prisoner, who were 
connected by marriage, or of family litigation in which the prisoner 
felt an interest, connected with his declaration that he would kill any 
one who sued him under like circumstances, is admissible evidence for 
the prosecution, as bearing on the question of the relations subsisting 
between him and the deceased, and the state of his feelings towards the 
deceased; but evidence touching the merits of such litigation is not ad- 
missible for him in rebuttal.—/b. 1. 


49. Voluntary offer to confess; admissibility of —The prisoner’s voluntary 


offer to the jailer, who had him in charge, to tell all he knew about the 
homicide of which he was accused, if the jailer would promise that he 
should not be hurt for it; and his similar offer to a fellow-prisoner, if 
the latter would promise never to tell any one else; which proposals 
being rejected, no confessions were made by him,—are admissible evi- 
dence for the prosecution. — Perkins v. The State, 7. 


50. Declarations made by defendant immediately after commission of homicide. 


Declarations or statements, explanatory and exculpatory, made by the 
defendant immediately after the commission of the homicide, to the 
first persons who came up, and admitted on the trial, without objection, 
as a part of the res yest, are not governed by the rules which apply to 
confessions, and it is not necessary that the record should affirmatively 
show that, before they were admitted, they were proved to have been 
made freely and voluntanly.— Allen v. The Stale v. 19. 


51. Charges as to imminent danger, or apprehension thereof.—-Heli, that the fol- 


lowing charges were calculated to mislead the jury, and were properly 
refused: ‘That if the jury have a reasonable doubt whether the cir- 
cumstances were such as to impress the mind of a reasonable man that 
he was in great danger of great bodily harm at the time of the killing, 
they must give the prisoner the benefit of that doubt, and acquit him;” 
«That if the circumstances were such as to create a reasonable belief in 
the mind of the accused that his danger was imminent, then the law 
says he may strike in self-defense.”—J/h, 19. 


52. Threats by deceased against prisoner; when not admissible.—In a case of 


homicide, where no question of self-defense arises—as where the pris- 
oner, having had a quarrel with the deceased, rode off several miles, 
and procured a gun, and followed the deceased from place to place, and 
attacked him when they met, and shct and killed him, the deceased 
having no weapon in his possession-—threats made by the deceased 
against him two weeks previously, and communicated to him, are not 
competent evidence for the prisoner. —Payne v. The State, 80. 


PLEAS AND DEFENSE*. 


53. Misnomer.—A misnomer, in a criminal case, can only be taken advantage 


of by plea in abatement : if the defendant stands mute when arraigned, 
aud the plea of not guilty is thereupon entered for him by the court 
(Code of 1876, § 4870), he can not take advantage of a misnomer dis- 
closed by the evidence. —Daniels v. The State, 56. 


54. Former acquittal, and not guilty; practice in pleading. —When issue is 





joined on the pleas of former acquittal and not guilty, the former issue 
should be first tried and decided, and it is irregular to submit both 
issues to the jury at the same time; but, in a case of misdemeanor, if 
the two pleas are interposed together, and the defendant goes to trial 
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on both at the same time, without objection, this is a waiver of the 
irregularity; yet, if the jury find a verdict of guilty, and fail to pass on 
the special plea, the judgment of conviction will be reversed. — Moody v. 
The State, 78. 

55. Plea of guilty, after former conviction.—A single criminal act can not be 
split up into two or more distinct indictable offenses, and prosecuted as 
such; yet, under an indictment charging an assault with intent to mur- 
der, a plea of former conviction of an assault and battery without a 
weapon having been found in favor of the defendant, if the judgment 
entry recites that a nolle prosequi was thereupon entered as to the felony 
charged in the indictment, and that the defendant, ‘being then put on 
trial, under said indictment, for an assault and battery with a weapon, 
by leave of the court withdraws his plea of not guilty, herein before in- 
terposed by him, and pleads guilty of an assault and battery with a 
weapon,” he can not complain that a verdict and judgment were there- 
upon rendered, finding him guilty of an assault and battery.—Drake v. 
The State, 42. 

56. Unauthorized discharge of jury.—The discharge of the jury in a criminal 
case, after they have rendered their verdict, though it be inadvertently 
received when the prisoner is not in court, and is therefore void ina 
case of felony, amounts to an acquittal. —Cook v. The State, 39. 


Removinc MortGaGep Property. 


57. Sufficiency of indictment.—An indictment which charges that the defend- 
ant ‘did remove, conceal, or sell a horse, the personal property of A. 
H., for the purpose of hindering, delaying, or defrauding the said 
A. H., who had a claim to said horse under a written instrument, 
to-wit: a mortgage, he, the said defendant, then und there having 
knowledge of the existence of said written instrument or mortgage ” 
(Code of 1876, § 4353), is sufficiently definite and certain.—Glenn v. 
The State, 104. 

REsIsTING OFFICER. 


58. What constitutes offense.—Resisting or striking a constable when com- 
manding the peace, there being no writ or process in his hands, is not 
resisting an officer in the execution of legal process (Code of 1876, 
§ 4137), though it may be an assault and battery.—Jones v. The State, 99. 


Retartinc Sprairvovus Liquors. 


59. Statement of time in indictment.—In an indictment for selling spirituous 
liquors to a person of known intemperate habits, ‘‘not having at the 
time the requisition of a physician that the same was for medical pur- 
poses,” it is sufficient to allege that the offense was committed before 
the finding of the indictment, without a more definite statement of the 
time. — Atkins v. The State, 45. 

60. Burden of proof as to requisition of physician.—Under an indictment for 
selling spirituous liquors to a person of known intemperate habits, 
without the requisition of a physician, the onus is on the defendant to 
show that he had such requisition, and not on the prosecution to prove 
the want of it.—Jb. 45. 

61. Proof of Ienown intemperate habils.—In order to show that the defendant 
had knowledge of the intemperate habits of the person to whom he is 
charged with having sold spirituous liquors, it is permissible for the 
prosecution to prove that said person was aceustomed to drink daily, 
frequently, and openly, to a state of intoxication, in the town in which 
the defendant lived, of liquor there obtained from the defendant and 
others.—I1b. 45. 


TRESPASS AFTER WARNING, 


62, Meaning of ‘‘premises.”—The word “premises,” as used in the statute 
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punishing a trespass after warning (Code of 1876, § 4419), means any 
real estate for an entry on which a civil action might be maintained, 
and includes an inclosed pasture situated more than a mile from the 
dwelling-house.— Sandy v. The State, 18. 

63. Competency of prosecutor as witness.—On a prosecution for trespass after 
warning (Code of 1876, §§ J419-20), the prosect.tor is a competent wit- 
ness for the State, though entitled to the fine on conviction. (Northcot 
v. The State, 43 Ala. 330, asserting a different principle, declared over- 
ruled by statute. )— Daniels v. The State, 56. 


TRIAL, AND ITs INCIDENTS. 


64. Trial by jury; constitutionality of law authorizing waiver of.--The constitu- 
tion of Alabama, while declaring that ‘the right of trial by jury shall 
remain inviolate,” and that the defendant, ‘in all prosecutions by in- 
dictment,” shall be entitled to a “speedy public trial by an impartial 
jury,” also declares that the legislature may provide for the prosecution 
of misdemeanors before justices of the peace, thereby dispensing with 
a trial by jury ; hence, a statute which authorizes a waiver of a trial by 
jury in such cases, the prosecution being commenced by indictment, 
and transferred to an inferior court, is not unconstitutional. — Connelly 
v. The State, 89. 

65. Oath of petit jury.—When the jury, in a criminal case, are sworn to ‘‘well 
and truly try, and true deliverance make, between the people of the State 
of Alabama and the prisoner at the bar,” this is not substantially the 
oath which ought to be administered to them (Rev. Code, § 4092), and 
the judgment will be reversed on account of this error.— Commander v. 
The State, 1; Perkins rv. The State, 7. 

66. Same.—In a criminal case, where a special jury is impanneled, it is the 
better practice to swear each juror separately as he is selected ; but 
where the record shows that each was sworn separately, and all were 
afterwards collectively sworn, the oaths administered being substan- 
tially the same as prescribed by the statute (Code of 1876, § 4765), this 
is not erroneous. — Allen v. The State, 19. 

67. Sume.—A recital in the judgment-entry that the jury ‘‘were sworn and 
charged well and truly the issue joined to try, wherein the State of 
Alabama is plaintiff, and R. W., the prisoner at the bar, is defendant on 
trial, and a true verdict to render according to the evidence,” suffi- 
ciently shows a snbstantial compliance with the requisitions of the 
statute (Code of 1876, § 4765) as to the oath to be administered to the 
jurors. — Washington v. The State, 10. 

68. Same.—A recital in the judgment-entry, in a crimind case, that the jury 
were sworn ‘well and truly to try the issue joined,” &c., sufficiently 
shows that the oath prescribed by law (Code of 1876, § 4765) was ad- 
ministered tothem. (Overruling Murphy v. The State, 54 Ala. 178, as 
‘inadvertently made.”)— Atkins v. The State, 45. 

69. Competency of witnesses as jurors. —Persons who have been summoned 
and sworn as witnesses for the prosecution in a criminal case, are not 
competent to serve as talesmen, and may be challenged for cause; and 
the error of putting them on the jury, against the defendant’s objection, 
is not cured by the failure to examine them as witnesses in the case.— 
Ib, 45. 

70. Competency of jurors; objection to venire.—Persons who have been sum- 
moned as witnesses for the prosecution, and persons who served as ju- 
rors on a former trial of the case, are not competent jurors, and may be 
challenged for cause; but the venire will not be quashed becanse they 
are knowingly summoned as jurors by the sheriff, when the record does 
not show that, without them, there was not a sufficient number of good 
and lawful men from whom a jury might be selected.—Commander v. 
The State, 1. 


VAGRANCY. 


71. Sufficiency of indictment.—-A count which charges that the defendant ‘‘was a 
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common prostitute, or the keeper of a house of prostitution, and had no 
honest employment, whereby to maintain herself,” sufficiently charges 
the statutory offense of vagrancy (Code of 1876, § 4218); but a count which 
simply charges that she ‘was a common prostitute, or the keeper of a 
house of prostitution,” without more, is not a sufficient charge of any 
offense.— Toney v. T he State, 97. 

72. Evidenee.—Under an indictment for vagrancy as a common prosti- 
tute, or keeper of a house of prostitution, having no honest employ- 
ment whereby to maintain herself, evidence of the reputation of the 
house in which the defendant lived is not admissible for the prosecu- 
tion ; nor is the bad character of the defendant admissible, in the first 
instance, as a fact showing that she was a common prostitute; but it 
may be shown that she resided in a house kept for prostitution, and 
was there visited by lewd and disorderly persons, and that her associates 
were persons of ill repute: and these facts being proved, she may, in 
rebuttal, prove that her health and physical condition rendered prosti- 
tution improbable, if not impossible.—Jb. 97. 


VERDICT, AND JUDGMENT. 


73. Personal presence of prisoner in court on return of verdict.-—In a case of 
felony, the prisoner bas a right to be present in court when the jury re- 
turn their verdict; which right is not waived by the failure of his coun- 
sel to object to the verdict being received in his absence, nor can it be 
waived by them. If the verdict is received in his absence, it is void; 
and the error can not be cured, after the jury have been discharged, by 
immediately reassembling the jurors, examining on oath those who had 
left the court-room, and again receiving the verdict in the presence of 
the prisoner.—(ook v. The State, 39. 

74. Verdict of quilty, under indictment containing good and bad vounts.-When an 
indictment contains several counts, one of which is good, and there is 
no demurrer to the bad counts, a general verdict of guilty will be re- 
ferred to the good count, and the conviction will be sustained.— Toney 
v. The State, 97; Glenn v. The State, 104. 

75. Whether court or jury fix punishment for misdemeanor.—On plea of guilty, 
in cases of misdemeanor, the punishment is fixed by the court (Code of 
1876, §§ 4453, 4484), and not by the jury.—Drake r. The State, 42. 


DAMAGES. 


1. Care and diligence required of railroad ccmpany.—In the employment of 
steam as a motive power, railroad companies are held to the exercise of 
extraordinary diligence—that degree of diligence which very careful and 
prudent men exercise in the conduct of their own affairs; and this re- 
quires that they shall employ very careful and prudent men, and that 
the persons employed by them shall exercise such care and diligence as 
very careful and prudent men exercise in the conduct of their own pri- 
vate interests and important enterprises. — Tanner's Executor v. L. & N. 
Railroad Co. 621. 

2. Contributory negligence.—The doctrine of contributory negligence, as a 
defense to an action for damages on account of injuries caused by a 
careless or tortious act, has been materially modified, in its application 
to actions against railroad companies: although the plaintiff may have 
been at fault in the first instance, in getting on the railnoad track, and 
thus placing himself in a position of peril, yet, if he makes all proper 
efforts to escape when the danger becomes apparent, and the servants of 
the railroad company fail to use all the proper means in their power by 
which the danger might be avoided, the railroad company is responsi- 
ble for the injury, and the original contributory negligence is no de- 
fense to the action.—/b. 621. 

3. Same.—To avoid the defense of contributory negligence, it is not neces- 
sary that the wrongful act of the defendant, or its agents and servants, 
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should be ‘“‘wanton «nd intentional,” as erroneously stated in the case 
of Government Street Railroad Uo. v. Hanlon, 53 Ala. 70: if the injury 
done be wanton, reckless, or intentional, that defense is overcome. — 
Jb. 621. 


4, Same.—When a person of adult years is seen on a railroad track, in ad- 


vance of an approaching train, and shows by his actions that he is 
aware of its approach, and is using the proper efforts to get out of its 
way, the person in charge of the train is not required to stop it, nor, 
ordinarily, even to check its speed; but, if the person be on horseback, 
on a high embankment, or in a deep cut, from which he probably can 
not escape in time, or be suddenly thrown from his horse, and can not 
escape, it is the duty of the engineer promptly to use all means in his 
— to avoid injury, and the company is hable if he fails to do so.— 
b. 621. 


DEEDS. 


Conveyance of land adversely held. —A conveyance of lands, which are at 
the time in the possession of a third person, holding adversely to the 
grantor, is void, and the grantee cannot recover on it in an action at 
law against such adverse holder. —Chapman v. Holding, 522. 


. Same.—A conveyance of lands, which are at the time in the adverse pos- 


session of a third person, under claim of ownership, though without 
color of title, is void as against the adverse holder, and the grantee 
can not recover against him in ejectment; and this principle applies to 
a voluntary conveyance by a purchaser at a sale under execution.— 
Bernstein v. Humes, 582. 

Execution of conveyance ; signature by mark; attesting witness.—At com- 
mon law, the signature to an instrament by mark only was valid, with- 
out attestation by a subscribing witness; and this principle is not 
changed by statute (Code of 1876, §§ 1, 2145), except as to conveyances 
of real estate, and other instruments which are required to be in writ- 
ing.— Bickley v. Keenan & Co., 293. 


. Registration of mortgage; effect as notice. —A mortgage of personal property 


may be admitted to record, without acknowledgment, or proof ot exe- 
cution (Code of 1876, § 2153); and when so recorded, its effect as con- 
structive notice is the same as if such acknowledgment or proof had 
been made.—/ b. 293. 

Same.—The registration of a conveyance operates as constructive notice 
only when the statute authorizes its registration, and only to the extent 
of those provisions which are within the registration statutes. Hence, 
the registration of a mortgage, by which one partner conveys to his co- 
partner his entire interest in the partnership property as security for a 
debt, while it would operate as constructive notice, as against subse- 
quent creditors and purchasers, of the lien created on the mortgagor's 
interest in the property, would not have that effect so far as it imposed 
any restraint or limitation on the authority of the mortgagor as a part- 
ner,— Monroe v. Hamilton, 226. 





A mortgage, or 
instrument purporting to create a statutory lien for advances to make a 
crop, which describes the property as ‘‘my entire crop of cotton and 
corn of the present year,” without any other descriptive words, is not 
void for uncertainty and indefiniteness, but may be rendered sufficiently 
certain and definite by extrinsic proof.— Ellis v. Martin, 394. 

Conveyance of wife's statutory separate estate.—Under the statute authoriz- 
ing the sale and conveyance of property, belonging to the statutory 
separate estate of the wife, by the joint deed of husband and wife 
“attested by two witnesses” (Code of 1876, § 2707), it is not necessary 
that the two witnesses should subscribe their names in the presence of 
each other, nor that they should both be present when the deed is 
signed by the grantors.—Loywood v. Hussey, 417. 


8. Burden of proof, as to consideration of deed.—Where a creditor files a bill 


to set aside, as fraudulent, a deed executed by his debtor, which recites 
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the payment of a valuable consideration, the burden of proof is on the 
grantee, if the creditor's debt ante-dates the execution of the deed, to 
prove the payment of the purchase-money; or, if the deed was accepted 
in payment of an existing debt, to prove the existence and validity of 
such debt.—Tlamilton’s Adm’r v. Blackwell, 545. 

9. Deed of gift to married woman, for benefit of family; what interest children 
and husband take.—A deed which recites that, ‘‘by the bounty and 
sympathy of the people, exhibited towards Mary W. and her family, 
owing to losses by fire sustained by her husband, who thereby became 
insolvent to a large amount, the party of the first part hath received 
amounts subscribed by the said people, to be applied for the benefit of 
said family, to secure to them a support ;” that these amounts ‘have 
been invested by him in the property hereinafter described, whereon is 
a confectioner’s shop,” and that the deed is ‘‘made in pursuance of 
the objects of said donation ;” and which conveys by quit-claim, to the 
suid Mary W., ‘party of the second part, her heirs and assigns forever,” 
the property described, ‘‘with all the furniture and stock in trade per- 
taining to suid store, or confectioner’s shop, all the debts due to the 
same, and the balance due on said subscription lists ;’ with a stipula- 
tion that ‘‘nothing herein contained shall be construed against the 
rights of any person or persons against this property, for supplies fur- 
nished in trade, or labor done, or articles supplied for building or car- 
rying on the trade, contracted for by her said husband as agent of the 
party of the second part,”—does not fasten any trust on the property, 
such as a court of equity can enforce in favor of the children as benefi- 
ciaries, but vests the absolute title in the wife, contemplating that she 
shall support the family by carrying on the business, and giving her 
large powers to charge and dispose of the property; nor does it exclude 
the husband’s statutory rights, if he should survive his wife.—Jones v. 
Wilson, 332. 

10. Amendment of shériffs deed, in description of land.—Wheu a sheriff, by 
mistake, in advertising lands for sale under an execution, or order of 
sale from the Circuit Court, misdescribes a portion of the tract, as by 
inserting the north-east instead of the south-east quarter of the section, 
and the mistake is carried into his deed to the purchaser; he may, by 
leave of the court, pending an action by the purchaser against the de- 
fendant in execution for the lands, correct the erroneous description in 
the deed; and when the amendment is thus made under the order of the 
court, and in its presence, it relates back to the date of the deed, and 
entitles the plaintiff to a recovery.—Ridgway & Wife v. Glover, 181. 


DEPOSITION. 


1. General and indefinite interrogatories.—An interrogatory to a witness, ask- 
ing if the allegations in four specified paragraphs of the bill are not 
true, is leading, and is also objectionable for generality; and in answer 
to a general concluding interrogatory, asking him to state any other 
matter or thing within his knowledge, that may be of benefit to either 
of the parties to the cause, or material to the matters in controversy, the 
witness can only state matters which are germane or supplementary to 
his former answers.— Blunt v. Strong, 572. 


DEVISE. Sve Lecacy anp DEvIsE. 


DOWER. 


1. Right of dower in lands sold for payment of debts. —When lands are sold by 

an administrator, under a probate decree for the payment of debts; and 
the purchasers, by agreement with the widow, pay her a compensation 
in money for her claim to dower in the lands; they are not entitled to 
an abatement of the purchase-money, to the extent of the sum so paid, 
nor is their claim of the right to such abatement any obstacle to a re- 
sale of the lands at their risk.— Weakley v. Gurley’s Adm’r, 399. 
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2. 
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a 


or 


6. 


Allotment of dower by Probate Court.—The Probate Court has no jurisdic- 
tion to allot dower to the widow in lands in which her husband, though 
in possession, had only an undivided half-interest at the time of his 
death. — Benagh v. Turrentine, 557. 

Widow's statutory quarantine. —The widow’s statutory quarantine, or right 
to retain possession of the dwelling-house in which her husband most 
usually resided, with the buxdings appurtenant thereto, ‘‘and the plan- 
tation connected therewith,” tree from the payment of rent, until her 
dower is assigned her (Code of 1876, § 2238), does not extend to a plan- 
tation situated several miles distant from the residence in town, and 
occupied by a tenant under a contract of renting.— Ogbourne v. Ogbourne’s 
Adm’r, 616. 

Widow's quarantine, and duty and liability as administratrix.—When the 
widow becomes administratrix of the estate of her deceased husband, it 
is her duty as administratrix to institute proceedings, within a rea- 
sonable time, to have her dower allotted to her: andif she fails to do 
so, she can not claim the rents and profits of the plantation as her statu- 
tory quarantine (Code of 1876, §§ 2238-9), but 1s chargeable as for a 
devustavil.— Benagh v. Turrentine, 557. 

Sume.—What is a reasonable time, within which she should institute 
such proceedings, depends somewhat on the known condition of the 
estate: when the estate is known to be insolvent, or where the widow 
has dissented from the will, no delay should be allowed; in other cases, 
ordinarily, eighteen months should be allowed for the presentation of 
claims, and ascertaining the condition of the estate.—1b. 557. 

Same ; taxes.— When the widow, or her estate, is charged on settlement 
of her accounts as administratrix, on account of her failure to have her 
dower assigned, as for a devastavit, she is only chargeable with two- 
thirds of the value of the rent of the plantation from the time when she 
should have had her dower assigned, since the other third would belong 
to her as dower; and she should be credited with two-thirds of the taxes 
paid on the land from and during the same time. —J/b. 557. 


EJECT MENT. 


1, 


2. 


3. 


4. 





W hat title will support action.—Prior possession for several years, accom- 
panied with the erection of valuable improvements, and other acts of 
ownership, raises a presumption of title, which, in the absence of proof 
of an outstanding title in a third person, will support an ejectment 
against a mere trespasser. —Hakin v. Brewer, 579. 

Same.—When a mortgage reserves no right of possession in the mortga- 
gor, or the law-day has passed, nothing but an equity of redemption 
remains in the mortgagor, and a purchaser under execution against him 
does not acquire such title as will sustain an ejectment; but, where the 
mortgage reserves to the mortgagor the possession and enjoyment of the 
property, with the right to use and rent it, until default shall be made 
in the payment of the secured bonds, extending through several years, 
this is a clear legal right, which is subject to levy aud sale under execu- 
tion against him; and a purchaser at the sale would acquire a title on 
which he might recover, in ejectment, against any one who does not 
show a paramount title.— Bernstein v. Humes, 582. 

Plea of not quilty, and disclaimer.—The plea of not guilty is an admission 
of possession by the defendant (Code of 1876, §§ 2962-3), and is equiva- 
lent to the consent rule at common law; and when it is pleaded, the de- 
fendant can not also enter a disclaimer.— J). 582. 

Sufficiency of verdict for plaintiff.—In ejectment, or a statutory action in 
the nature of ejectment, issue being joined on the plea of not guilty, 
without any disclaimer as to a part of the premises, a verdict finding 
the issues for the plaintiff is a verdict for the entire premises, and is 
sufficient: it is only when the verdict is for less than the entire premises 
sued for, that it is necessary to describe the part found for plaintiff. 

Chapman v. Holding, 522. 
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5. Conclusiveness of judgment in ejectment, and when equity will enjoin action. 
Authorities cited as to the conclusiveness of a judgment in ejectment, 
as between the same parties, on the same title, in subsequent actions; 
and as to the extreme cases in which a court of equity will, by injunc- 
tion, stop further litigation; questions not necessary to be determined 
in this case. ‘The statute (Code of 1876, § 2969) ‘‘at least shows that 
the right to bring ejectment between the same parties, on the same title, 
is not limited to one trial.”—Jones v. DeGraffenreid, 145. 

6. When equity will enjoin ejectment.—A court of equity will not, in the ab- 
sence of some special equity, enjoin the prosecution of an action of 
ejectment; nor will it interfere, where the title asserted by each part 
is of legal cognizance; as where the plaintiff sues to recover land whic 
he claims as his homestead, and the defendant insists that his right or 
homestead exemption has been waived and forfeited.—shaw & Coz v. 
Lindsey, 345. 


ERROR AND APPEAL. 


1. When appeal lies in criminal case.—A criminal case can not be brought 
to this court by appeal, on bill of exceptions, while a motion for a new 
trial is pending, the judgment being suspended until the decision of the 
motion.— Overton v. The Slate, 73. 

2. When uppeal lies from chancery decree.—A decree ina chancery cause, 
in favor of a special administrator ad litem, against the administrator 
in chief, eaca in his representative capacity, is a decree in favor of the 
estate, against the estate: is a nullity, there being no adverse interests 
or parties, and no appeal lies from it.—Ee parte Lyon, 650. 

3. To what term appeal should be tuken.—An appeal from an interlocutory 
decree in chancery, overruling a demurrer to a bill, or a motion to dis- 
miss for want of equity, etc. (Code of 1876, § 3918), should be taken to 
the first Tuesday-in some month during the pending term of this court 
(§3925), if the legal notice can be given, and not to the next term ; 
otherwise, the delay and cost of protracted litigation, which the statute 
was intended to prevent, will not be avoided, and the object of the stat- 
ute will be frustrated. — Winn v. Dillard, 369. 

4. Waiver of appeal.—When a defendant in a chancery cause, having 

prayed and obtained an appeal from an interlocutory decree overruling 
a demurrer to the bill, files an answer and cross-bill before the return 
of the appeal to this court, or takes any other steps in the cause incon- 
sistent with the pendency of the appeal, he thereby waives the appeal, 
and it will be dismissed on motion. —1b, 369. 

. Cross assignments of error.—In a case at law, there is no rule of practice, 
which allows the appellee to assign errors on the record, on account ot 
adverse rulings of the court below shown by the appellant’s bill of ex- 
ceptions. — Nelson v. McCrary, 301. 

6. Error without injury in charge to jury. —When the bill of exceptions shows 
that the plaintiff, on the trial below, proved a clear legal title in himself, 
entitling him to recover, the judgment in his favor will not be reversed 
because the court instructed the jury that an equitable title would sup- 
port his action.— Wood v. Montgomery, 500. 

7. Error without injury; rule as to, in criminal cases.—In a criminal prosecu- 
tion for murder, the doctrine of error without injury, as in civil cases, 
will not be applied; hence, the judgment of conviction in this case was 
reversed, and the cause remanded, oa account of an erroneous charge 
to the jury as to the constituents of murder in the first degree, although 
the conviction was for murder in the second degree, which operated an 
acquittal of the higher offense.— Mitchell v. The State, 26. 

Abstract charge.—To authorize a reversal on account of an abstract 
charge, the record must show that it misled the jury, to the prejudice 
of the appellant.— Hammett v. Brown, 499. 

. Charge requiring explanation.—A charge given by the court, which asserts 

a correct proposition of law, but, ao some tendencies of the evidence, 
(46) 


or 


» 
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requires an additional explanatory charge, is not a reversible error: it js 
the daty of the party complaining of it to ask the proper explanatory 
charge. —Chapman v. Holding, 523. 

10. Sume.—A charge which is calculated to mislead the jury, but not other- 
wise objectionable, is not a reversible error: the party objecting to it 
should ask an explanatory charge.—MeCrary’s Adni’r v. Rash, 474. 

ll. Verdict against charge of cow? —That the jury, by their verdict, have 
disregarded the charge of the court, is not error, but is good matter tor 
a motion for a new trial; and the ruling of the primary court on such 
motion is not revisable on error.— Chapman v. Holding, 523. 

. Presumption as to pleadings. —When the record recites that the court sus- 
tained a demurrer to the whole complaint, for a misjoinder of counts, 
and that the defendant then demurred to the second count, and, his 
demurrer being overruled, he then filed pleas, on which issue was 
joined; this court will presume that, after sustaining the demurrer to 
the whole complaint, the court gave the plaintiff leave toamend, and 
that he amended his complaint by striking out the first count. — Master- 
son v. Matthews, 260. 

13. Presumptions in favor of judgment; what will not be indulged.—When a 
motion is entered on the docket to quash an execution, and to set aside 
a sale of lands under it, on certain specified grounds, and the motion is 
granted by the court; this court will not, in order to sustain the judg- 
ment, presume that the action of the court was justified by other facts 
not specified in the motion, although the bill of exceptions does not 
purport to set out all the evidence that was introduced. —Sheffey ». Da- 
vis, 548. 

Rulings on demurrer; when revisable.—Rulings on demurrer, not shown by 
the judgment, though copied in the transcript by the clerk, are not 
revisable on error.—Chapman v. Holding, 522 

15. W hen admission of irrelevant evidence is reversible error..—The admission 
of irrelevant evidence, which has a tendency to mislead the jury, or to 
confuse and distract their minds, is an error which will work a reversal 
of the judgment.— Vandeventer & Co. v. Ford & Moseley, 610. 

16. Defects in process. —Defects in the form of process, which are amendable, 
can only be taken by plea in abatement, and are not available on error 
or appeal. — Peebles v. Weir, 413. 

17. Probate decree on evidence ; how considered on appeal.—When the correct- 
ness of a probate decree depends on the evidence, all of which is set 
out in the bill of exceptions, this court will not disturb it, except under 
circumstances which would justify the setting aside of the verdict of a 
jury.— Harwood’s Adm’r v. Pearson, 410. 

13. Conclusiveness of decree in chancery, affirmed on appeal.—A decree in a 
chancery cause, rendered on tinal hearing on pleadings and proof, as to 
the relative priority of two mortgages, having been affirmed by this 
court on appeal, the question of priority is definitely settled in the 
cause, and can not be re-opened, by petition filed in the court below by 
one of the parties, on grounds not presented on the former hearing. — 
Marlowe & Wife v. Benagh, 323. 

19. Conclusiveness of decree on appeal.—When this court, on appeal in a 
chancery cause, partly affirms, and partly reverses the chancellor's 
decree, and remands the cause ‘for further proceedings not inconsistent 
with” the opinion filed, the chancellor is concluded by the decree of this 
court, and can not in any manner change that part of his former decree 
which was here affirmed.— Lyon v. Foscue, 463. 


ESTATES OF DECEDENTS. 


1. Hushand’s interest in wife's lands.—On the death of the wife, intestate, 
having a statutory separate estate, the busband is entitled to the use of 
the realty during his life (Code of 1876, § 2714).—Jones v. Wilson, 332. 
2. Husband's distributive interest in wife's estate.—On the death of the wife, 
intestate, leaving a statutory separate estate (Code of 1876, § 2714), the 
husband is entitled to one-half of the personalty. — Brown v. Grimes, 648. 


_ 
to 


14. 


— 











INDEX. 691 


ESTATES OF DECEDENTS — Continued, 


3. Sale of decedent's lands, under probate decree, for payment of debts; jurisdic- 
tion of court, and sufficiency of pelition.—A petition by an administrator, 
for the sale of devised lands tor the payment of debts, must allege that 
the personal property is insufficient for that purpose, and that the will 
contains no power of sale; otherwise, it is not sufficient to give the court 
jurisdiction, and an order of sale founded on it is void; but, if the will 
is made an exhibit to the bill, and contains no power of sale, this rem- 
edies the want of such an averment in the petition, when the proceed- 
ings are collaterally attacked.—Arneft v. Bailey, 435. 

4, Same; amendment of petition; irreqularities.—When the sale is collaterally 
attacked, and the record shows that two petitions were filed, one will be 
considered as an amendment of the other, in order to sustain the juris- 
diction of the court; and when the jurisdiction is shown to have at- 
tached, by the filing of a sufficient petition, the sale can not be collat- 
erally impeached, because the names and residences of all the parties 
in interest are not stated in the petition; nor because less than forty 
days elapsed between the filing of the petition and the day set for the 
hearing; nor because the order setting a day for the hearing of the pe- 
tition appears to have been made several days before the petition was 
filed: these are mere irregularities, and do not affect the validity of the 
sale, when collaterally attacked.—TIb. 435. 

5. Sale of decedent's lands under probate decree ; conveyance to purchaser, with- 
out report of payment of purchase-money.— When lands are sold by an ex- 
ecutor, under a decree of the Probate Court, and the sale 1s reported 
and confirmed, and a conveyance is executed by the executor to the 
purchaser, reciting therein the payment of the purchase-money; the 
conveyance will not be held void, in an action brought by the purchaser 
against a stranger, because the payment of the purchase-money was not 
reported to the court, and an order obtained for the execution of the 
deed. — Wood v. Montgomery, 500. 

6. Same; vendor's lien, as against sub-purchaser.—A sub-purchaser of lands 
sold by an administrator under a probate decree, who contracts with the 
original purchaser for a portion of the lands, is not a debtor of the ad- 
ministrator, nor of the estate: if the administrator or heirs attempt to 
subject the lands so bought by him to the payment of the original pur- 
chase-money, an equity at once arises in his favor to have the other 
lands first subjected; and if the heirs have released the original pur- 
chaser from all liability on account of his purchase, with a reservation 
of the right to assert against the sub-purchaser their title to the lands 
bought by him, they can not assert against him a vendor's lien for any 
portion of the original purchase-money.—Dugger v. Tayloe, 504. 

7. Same ; decree ordering conveyance to purchaser.—When lands are sold by an 
administrator, under a probate decree, for equitable division, the title 
of the heirs or devisees is not divested, until the purchase-money has 
been paid, and a conveyance has been executed to the purchaser under 
the decree of the court, which decree may be rendered on the applica- 
tion either of the administrator or of the purchaser (Code of 1876, 
§ 2468); and when the application is made by the purchaser, although 
notice to the heirs is not necessary, notice to the administrator is indis- 
pensable: and a decree rendered, without notice to hi.o, is absolutely 
void, at law as well as in equity. (Overruling Dugger v. Tayloe, 
46 Ala. 320.)—Ib. 504. 

8. When heirs or distributees may maintain bill in equity, against debtors of 
estate. —The general rule is, that neither creditors, distributees, nor 
legatees can maintain a bill in equity against debtors of the estate, to 
subject the debts to the satisfaction of their demands; and if there is an 
exception to this general rale, where a debtor has, by fraud or misrep- 
resentation, induced the administrator to accept worthless notes and 
bonds in payment of a debt, and the administrator is insolvent, the 
complainants must show the existence of a debt which the administra- 
tor himself could recover.—Jb. 504. 

9. Probate decree ordering sale of lands for payment of debts.—A probate de- 
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cree, ordering lands to be sold for the payment of debts by an admin- 
istrator, ought to specify whether the sale should be for cash, or on 
credit; but the failure to so specify makes it, in effect, an order to sell 
for cash, and does not affeci its validity.— Weakley r. Gurley’s Adm’r, 399, 

10. Settlement of decedent's estate ; when removed into equity. —The distributees 
ot a decedent’s estate may, at_any time before proceedings for a settle- 
ment have been commenced in the Probate Court, remove the settlement 
jnto the Chancery Court, without the assignment of any special reason; 
but the administrator can not file a bill for that purpose, without show- 
ing the existence of some special reason for the interposition of a court 
of equity; and the involved and complicated condition of the affairs of 
the estate, when caused by his own neglect and breach of duty, is nota ~ 
sufficient reason to support such a bill.—Jb. 399. 

11. Exemptions for benefit of decedent's widow and ehildren.—The act approved 
February 8, 1872, entitled ‘‘An act to exempt from administration 
property of decedents, and vest titles in the widow or child or chil- 
dren ” (Sess. Acts 1871-2, p. 91), does not create cumulative or addi- 
tional exemptions to those allowed by the existing statutes (Rev. Code, 
§§ 2061-2), but was intended as a substitute for those sections, and 
necessarily repeals them. —Ogbourne v. Ogbourne’s Adm’r, 616. 

12. Exemption of personalty in favor of decedent's family.—The exemption of 
personal property for the benefit of the family of a deceased debtor, 
under the provisions of the act of April 23, 1873 (Sess. Acts 1872-3, 
p. 64), can only be claimed where he left a widow or minor child or 
children.— Childs v. Jones & Co. 352. 


EVIDENCE. 


ADMISSIBILITY AND RELEVANCY. 


coe 


. Relevaney of evidence, as to terms of contract.—In an action to recover 
damages for the breach of a special contract, for the purchase of a 
fence ordered by plaintiffs for defendants, and which defendants refused 
to receive because it was not made altogether of iron, the fact that de- 
fendants, after their refusal to receive the fence ordered by plaintiffs, 
“actually purchased an iron fence, and the amount paid for it,” are not 
relevant and admissible evidence for defendants.— Vandeventer & Co. v. 
Ford & Moseley, 610. 

2. Relevancy of evidence, on question of negligence.—In an action against a 
railroad company, to recover damages for killing plaintiff’s testator 
while riding on the track, on horseback, the defendant cannot be 
allowed to prove ‘‘that there was danger to employees on the train in 
running over stock;” nor that other persons had been notified not to 
travel on the railroad track.—Tanner’s Executor v. L. & N. Railroad 
(., 621. 

. Cross-examination of witness.—The servants of the railroad company, who 
were employed on the train at the time plaintiff’s intestate was killed, 
having been examined as witnesses for the company, they may be ques- 
tioned, on cross-examination, as to their statements and declarations 
relative to the accident, made a day or two after it happened; such 
questions are certainly permissible, as laying a predicate for proof of 
contradictory statements, even if they exceed the large latitude which 
is allowed in the cross-examination of witnesses.— Jb. 621. 

. Impeaching witness, by proof of contradictory statements.—A witness may be 
impeached in acriminal case, by proof of contradictory statements made 
by him on an application by the prisoner for bail; although, when cross- 
examined as to such statements, he says “the does not remember 
whether he said so or not.”— Payne v. The State, 80. 

Impeaching witness by proof of weak mind or memory.— When a witness in 
a criminal case, testifying as to facts which occurred immediately be- 

fore and after a homicide committed two years previously, admits that 

he can not ‘‘step off one hundred yards and count it—that he would 


oo 


= 
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forget how far he had gone before he counted a hundred”-—and his tes- 
timony otherwise shows weakness of mind, there is no error in refusing 
to allow him to be asked, on cross-examination, as to his superstitious 
notions concerning the effects of certain roots: such evidence is too 
remote from the issue, and does not tend to show that he was not a good 
observer of facts, and faithful in narrating them; nor is it erroneous to 
refuse to let him be asked, “for the purpose of testing his recollection,” 
whether he did not swear, on the prisoner's application for bail several 
months before, ‘‘that he was weak-witted.” (Mannina, J., dissenting 
as to the latter proposition. )— Allen v. The State, 19. 

6. Evidence showing state of feeling between prisoner and deceased. —The fact of 
anticipated litigation between the deceased and the prisoner, who were 
connected by murriage, or of family litigation in which the prisoner felt 
an interest, connected with his declaration that he would kill any one 
who sued him under like circumstances, is admissible evidence for the 
prosecution, as bearing on the question of the relations subsisting be- 
tween him and the deceased, and the state of his feelings towards the 
deceased; but evidence touching the merits of such litigation is not 
admissible for him in rebuttal.—Commander v. The State, 1. 

7. Threats by deceased against prisoner; when not adniissible.—In a case of 
homicide, where no question of self-defense arises—as where the prison- 
er, having had a quarrel with the deceased, rode off several miles, and 
procured a gun, and followed the deceased from place to place, and 
attacked him when they met, and shot and killed him, the deceased 
having no weapon in his possession—threats made by the deceased 
against him two weeks previously, and communicated to him, are not 

\ competent evidence for the prisoner.— Payne v. The State, 80. 

8. Proof of known intemperate habits.—In order to show that the defendant 
had knowledge of the intemperate habits of the person to whom he is 
charged with having sold spirituous liquors, it is permissible for the 
prosecution to prove that said person was accustomed to drink daily, 
frequently, and openly, to a state of intoxication, in the town in which 
the defendant lived, of liquor there obtained from the defendant and 
others.— Atkins v. The State 45. 


ADMISSIONS ; CONFESSIONS ; DECLARATIONS. 


9. Admissibility of declarations as part of res gestw.—The declarations of the 
servants of the railroad company, while returning to town on the train 
with the dead body of the deceased, are not admissible evidence against 
the company, as a part of the res geste connected with the killing. 
Tanner’s Executor v. L. & N. Railroad Co., 621. 

10. Declarations of third person, not part of res gester, nor explanatory of posses- 
sion.—The declaration of the sub-tenant from whom the defendant ob- 
tained the cotton, made at the time of delivering it, to the effect that it 
was not raised on the land rented from plaintiff, is not competent evi- 
dence for the defendant. — Lavender v. Hall, 214. 

11. Judgment as proof of debt.—A judgment against the grantor is not evi- 
dence, as against a prior grantee, of the time when the debt was con- 
tracted on which the judgment is founded.— Marshall v Croom, 121. 

12. Testimony as to any transaction with or statement by deceased person.—When 
the estate of any deceased person is interested in the result of a suit, a 
party to the suit is not allowed to testify as to any transaction with or 
statement by the deceased (Code of 1876, § 3058); but the statute does 
not forbid any other person, not a party, to testify as to any such trans- 
action or statement.—Smith’s Adm’r v. Bryant’s Adim’r, 235. 

13. Same.—-Under the statute relating to the competency of parties as wit- 
nesses in civil cases (Code of 1876, § 3058), the exception which de- 
clares that, ‘in suits or proceedings by or against executors or adminis- 
trators, neither party shall be entitled to testify against the other, as to 
any transaction with or statement by any deceased person whose estate 
is interested in the result of such suit,” &c., applies to and excludes the 
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distributees of the estate, who, though not nominally parties, are benefi- 
yrs | interested in the result of the suit.—McCrary’s Adm’r v. Rash’s 
Adm’r, 374. 

14. Voluntary offer to confess; admissibility of. —The prisoner’s voluntary offer 
to the jailer, who had him in charge, to tell all he knew about the hom- 
icide of which he was accused, if the jailer would promise that he 
should not be hurt for it; and his similar ofter to a fellow-prisoner, if 
the latter would promise never to tell any one else; which proposals 
being rejected, no confessions were made by him,—are admissible evi- 
dence for the prosecution. — Perkins v. The Stale, 7. 

15. Declarations made by defendant immediately after commission of homicide. — 
Declarations or statements, explanatory and exculpatory, made by the 
defendant immediately after the commission of the homicide, to the first 
persons who came up, and admitted on the trial, without objection, as a 
part of the res geste, are not governed by the rules which apply to con- 
fessions, and it is not necessary that the record should affirmatively 
show that, before they were admitted, they were proved to have been 
made freely and voluntarily.—Allen v. The State, 19. 


Burpen, WEIGHT, AND SUFYICIENCY OF PROOF. 


16. Burden of proof as to requisition of physician.—Under an indictment for 
selling spirituous liquors to a person of known intemperate habits, 
without the requisition of a physician, the onus is on the defendant to 
show that he had such requisition, and not on the prosecution to prove 
the want of it.— Atkins v. The State, 45. 

17. Burden of proof, as to credits or payments. —On the settlement of the ac- 
counts of a guardian, as of an executor or administrator (Code of 1876, 
§§ 2516, 2793), the onus is on him to prove the correctness of payments 
or expenditures for which he claims credit.— Hutton v. Williams, 133. 

18. Burden of proof, as to payment, or right of retainer by administrator.—When 
an administrator claims a credit, on final settlement of his accounts, for 
a debt which he has paid, the burden of proving the existence of the 
debt and its payment is on him; and if he claims to retain for a debt due 
to himself, he must clearly prove the existence of the debt; but, if the 
distributees admit the validity of the debt, and contest the credit on 
the ground of payment, the burden of proving such payment is cast on 
them. —/arwood’s Adm’r v. Pearson, 410. 

19. Burden of proof, as to consideration of deed.—Where a creditor files a bill 
to set aside, as fraudulent, a deed executed by his debtor, which recites 
the payment of a valuable consideration, the burden of proof is on the 
grantee, if the creditor’s debt ante-dates the execution of the deed, to 
prove the payment of the purchase-money; or, if the deed was accepted 
in payment of an existing debt, to prove the existence and validity of 
such debt.— Hamilton’s Adm’r v. Blackwell, 545. 

20. Charge as to sufficiency of evidence.—In a civil cause, a mere preponderance 
of evidence is not snfficient to authorize a verdict for the plaintiff, un- 
less it is sufficieat to satisfy the minds of the jury ; but a charge asked, 
asserting ‘‘that a preponderance of evidence merely, inclining the 
minds of the jury to sustain the plaintiff's claim, can not be regarded 
as sufficient,” is calculated to mislead the jury, and is properly refused. 
Acklen’s Adm’r v. Hickman, 568. 

Same.—In civil cases, where the evidence is equally balanced, the verdict 
ot the jury must be against the party on whom rests the burden of 
proof ; and a mere preponderance of the evidence, when it produces a 
reasonable conviction in the minds of the jury, is sufficient to sustain 
a verdict ; but it is error to instruct the jury, as matter of law, either 
that they must find according to the preponderance of the evidence, 
or that they can not so find.— Vandeventer & Co. v. Ford & Mose- 
ley, 610. 


2 


— 


JupIcIAL KNOWLEDGE. 
22. Charter of municipal corporation.—The charter of a municipal corporation 
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is a public statute, of which the courts will take judicial notice. 
Albrittin v. Mayor & Aldermen of Iuntsville, 486. 

23. Counties. —This court takes judicial notice of the names of all the counties 
in the State, and knows there is no county named Wadison.—Overton v. 
The State, 73. : 

24. Foreign statutes.—The courts of Alabama can not judicially know how far 
the common law of England, by which lands could not be subjected by 
legal process to the payment of debts, bas been changed by statute in 
Mississippi.— Lide v. Parker's Executor, 165. 

25. Grand jury and indictments.—The grand jury is a component part of the 
court by which it is organized, and its presentments, regularly returned 
and filed, become a part of the proceedings of the court itself ; of which, 
consequently, the court will take judicial notice at the term at which 
they are so returned und filed.— Overton v. The State, 74. 

26. Late civil war, and public affairs.—The courts take judicial notice of the 
anomalous condition of things during the late war, which greatly in- 
creased the duties and responsibilities of trustees. —Lyon v. Foscue, 468. 

Sume.—This court judicially knows that the late civil war prevailed 
from 1861 to 1865, and that the statutes of limitation were suspended 
from the 11th January, 1861, to the 21st September, 1865.— Bernstein v. 
Humes, 582. 


OpInton, AND LEGAL CoNcLUSION. 


28. What witness may state.—In an action against a railroad company, to 
recover damages for killing plaintiff’s testator, the engineer in charge 
of the train at the time the accident happened, can not be allowed to 
testify that he used ‘‘all the means he had to stop the train,” but should 
state what means he did use.—Tunner’s Executor v. L. & N. Railroad 
Company, 621. , 

Same.—So, he cannot be asked, ‘‘whether the ground and bearing of the 
road-bed were such as would have permitted the deceased to escape 
injury by the locomotive and cars, but for his own conduct,” &.— 
Ib. 621. 


29 


. 


Parot AND WRITTEN, 


Pavol evidence, in aid of record.—When the record of the Probate Court, 
in the matter of the settlement of a guardian’s accounts, fails to show 
the appointment und appearance of a guardian ad litem tor the ward, 
the defect can not be supplied by parol proot.—Zluiton v. Williams, 133. 

31. Purol agreement contradicting yudgment.—Au administrator, having allowed 

creditorssto obtain judgments at law against him, can not obtain equita- 

ble relief against such judgments, on an averment that they were ren- 
dered upon ‘‘an agreement and understanding that no effort was to be 
made to charge him personally, or to charge the sureties upon his bond, 

with the amount of such judgments.”— Weakley v. Gurley’s Adnv’r, 399. 
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EXECUTION. 

1. Lien of evecwion.—An execution is a lien on the property of the defendant, 
from the time it is received by the sheriff, although he may not have 
indorsed his receipt on it, nor entered it on his docket; and the death 
of the defendant does not destroy such lien, so long as successive 
executions are issued without the lapse of an entire term.—Childs v. 
Jones & Uo,, 352. 

2. Same; how affected by bankruptey.—1Lhe lien of an execution creditor, 
whose judgment was rendered before the defendant obtained a discharge 
in bankruptcy, though no execution was then in the hands of the 
sheriff, is not destroyed by the bankruptcy, and may be enforced by an 
alias.—Sheffey v. Davis, 548. 

3. Claim of exemption; when not good cause for setting aside execution levy and 
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sale.—A levy and sale of lands under execution will not be set aside, at 
the instance of the defendant and his wife, under a claim of homestead 
exemption, when the value of the property at the time of the levy and 
sale is not shown, and it is not shown that the claim was interposed 
before the sale.—Jb. 548. 


4, Prior sale under execution.—A prior sale of the lands under execution, at 


which the wife of the defendant became the purchaser, furnishes no 
ground for setting aside a subsequent levy and sale, on the motion of 
him and his wife. —Jb. 54s. 


5. Liability of lands for debts, at common law, and by foreign statule.—By the 


old common law of England, lands could not be subjected by legal 
process to the payment ot simple debts; and the courts of Alabama can 
not judicially know how far this principle has been changed by statute 
in Mississippi.—Lide v. Parker’s Executor, 165. 


6. Same, in Alabama.—The subjection of lands by legal process to the pay- 


ment of debts is not, in Alabama, the mere consequence of statutory 
remedies, which the legislature may wholly take away, or practically 
abrogate. The statute of 13th Edw. 1, ch. 18, which gave a judgment 
creditor a writ of elegit against his debtor’s lands, was in force here, as 
a part of the common law, during the five years of organized govern- 
inent which preceded its re-enactment in substance by the act of 1807 
(Clay’s Digest, 199, § 1). The settled law and policy of the State has 
always been to subject lands, equally with personal property, to the 
payment of debts; and while the legislature may change, modify, or 
enlarge existing statutory remedies, it can not, without violating the 
Federal constitution, take away all remedy for the enforcement of exist- 
ing contracts, nor substitute new remedies which impair the value and 
benefit of such contracts. — Nelson v. McCrary, 301. 


7. Sale of lands under execution, subject to claim of homestead exemption.—The 


statute regulating the assignment of a homestead, when claimed by a 
defendant in execution (Rev. Code, § 2881), applied only to the home- 
steads which were exempted by the laws of which it was a part, and 
was directory merely: a failure on the part of the sheriff to comply 
with its provisions was a mere irregularity, which might be a ground 
for an application to set aside the sale, but did not invalidate the title 
of the purchaser, who bought subject to the claim of a homestead ex- 
emption.—Jb. 301. 


8. Sale of lands under execution against mortgagor; title of purchaser.— 


When a mortgage reserves no right of possession in the mortgagor, 
or the law-day has passed, nothing but an equity of redemption 
remains in the mortgagor, and a purchaser under execution against him 
does not acquire such title as will sustain an ejectment; but, where the 
mortgage reserves to the mortgagor the possession and enjoyment of the 
property, with the right to use and rent it, until default shall be made 
in the payment of the secured bonds, extending through several years, 
this is a clear legal right, which is subject to levy and sale under execu- 
tion against him; and a purchaser at the sale would acquire a title on 
which he might recover, in ejectment, against any one who does not 
show a paramount title. — Bernstein v. Humes, 582. 


9. Levy and sale of equity of redemption under execution ; foreclosure of mortgage 


by sale under power.—By statute (Code of 1876, \ 3209), an execution 
may be levied on an equity of redemption in mortgaged lands; but, if 
the mortgage is foreclosed by a sale under the power, after the levy, 
but betore the sale under the execution, the equity of redemption is cut 
off, and the purchaser at the subsequent execution sale acquires noth- 
ing.—Shaw & Cox v. Lindsey, 344. 


10. Levy and sale of ‘perfect equity” under execution.—The only ‘perfect 





equity” which, under the said statute, can be levied on and sold under 
execution, is that of a purchaser who has paid the entire purchase- 
money: the statute does not apply to the interest of a defendant in 
execution, whose lands are sold under a power in a mortgage while the 
execution is in the hands of the sheriff, and bought in for him bya 
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third person, to whom he does not refund the money until after the 
subsequent sale under the execution. —/b. 344. 

11. Sule of lands under judgment or decree afterwards reversed.—A sale of lands, 
under a judgment or decree which is afterwards reversed on error, is 
not thereby avoided, unless the judgment or decree is void, and an 
averment, in a bill asking relief against a purchase at such sale, that the 
decree was ‘* reversed and annulled” by this court on appeal, is not 
equivalent to an averment that it was void.—Lesslie v. Richardson, 563. 


EXECUTORS AND ADMINISTRATORS. 


1, Appointment of special admizistrutor ad litem.—When it is necessary that 
the estate of a deceased person shall be represented in any proceeding 
pending 1n the Probate or Chancery Court, the court is authorized by 
statute (Code of 1876, § 2625) to appoint a special administrator ad 
litem, either when the estate has no personal representative, or when its 
acting representative has a personal interest adverse to the estate; but, 
when there is an acting administrator in chief, who is a party to the 
suit in his representative character, the court cannot appoint an admin- 
istrator ad litem, and render a decree in his favor, against the adminis- 
trator in chief in his representative character.— Ex parte Lyon, 650. 

2. Evecutor’s power over choses in action; devastavit, and who is chargeable 
with.—An executor or administrator, notwithstanding his large discre- 
tionary power over the choses in action in his hands for administration, 
can not apply them in payment of his individual debts, without com- 
nitting a devastavit, for which the person who receives them, having 
notice of his abuse of authority, is answerable; but this principle does 
not apply to a debt for which, although the executor was the principal 
debtor, the testator was also bound as his surety.—Shelton v. Car- 
penter, 201. 

3. Sule of lands by executor, under power, for payment of debts, and for distribu- 
tion. —A will contained these clauses: ‘In the first place, I desire and 
will that my executors, or administrators, shall pay off all my debts, of 
every kind and nature; and if necessary to effect this, I will them to 
sell as much of my property as may be sufficient to do the same. Then, 
I wish, and hereby authorize them, to sell at public auction, on a credit 
of one, two, and three years, all my property of every kind, real and 
personal; purchasers to give notes, with two or more approved securities, 
bearing interest from date;” and the proceeds of sale, when collected, 
after setting aside a specific sum to be invested for the benefit of the 
widow during her life, wete to be distributed among his children: 
Held, that the power to sell for the payment of debts was distinct from 
the power to sell for distribution, &c., and was not subject to the same 
directions as to terms; and that, the terms of sale, when made for the 
payment of debts, being discretionary with the executor, it was not 
essential to its validity that security should be required from a solvent 

urchaser. —J). 201. 

4. Transfer of note by executor ; payment to him in Confederate treasury-noles. 
An executor, or administrator, has power to transfer a promissory note, 
assets of the estate, in payment of a debt due from the decedent; and it 
was also within his power, having sold property of the estate during the 
late war, to receive payment “of the purchaser’s note, before its 
maturity, in treasury-notes of the Confederate States. —Jb. 201. 

5. Assignment of note by administrator.—A promissory note, payable to an 
administrator, assets of his intestate’s estate, may be transferred or 
assigned by him without an order of court; and in the absence of fraud, 
or collusion between the administrator and the assignee, the transfer 
cannot be impeached by the beneficiaries of the estate, when the 
assignee attempts to foreclose a mortgage given to secure the note. 
Nelson v. Stollenwerck, 140. 

6. Executor’s assent to legacy.—When an executor assents to a legacy of an 
estate for life, and delivers the property to the person to whom it is 

(47) 
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11 


13. 


14. 


15. 


thus bequeathed, this operates as an assent to the legacy of the remain- 
der, and divests him of all title as executor; and if the property 1s de- 
livered back to him on the death of the tenant for life, be holds it as 
bailee of the remaindermen, and not as executor.—Jlurkins v. 
Hughes, 316. 

Right of retainer by executor.—The executor has a right to retain, out of 
tue assets which come to his hands, the amount of a debt due to him 
from the testator, or a debt dut to him which is, by the terms of the 
will, charged ou the property; and if, without retaiuing, he parts with 
the possession of the property, he canuot charge it with his debt in the 
bands of the person to whom he delivered it, without showing some ex- 
cuse for his negligence and laches. — Jb. 316. 

Retainer by tenant's adninistrator, for rent due him as landlord. —If the 
tenant dies after his crop is gathered, and letters of administration on 
his estate are granted to his landlord, the latter may retain, out of the 
proceeds of the sale of the crop, the amount due for the rent of the cur- 
rent year, and is not required to go into equity for relief; but he can- 
not retain for the rent of a former year, and, if the estate is insolvent, 
ean only share pro raia with other creditors.—Smith’s Adm’r v. Bryant's 
Adm’r, 235. 

Bill of conformity by administrator ; when does not lie—An administrator 
can not maintain a bill of conformity against the creditors of the estate, 
who have obtained judgments at law against him, on the ground that 
the estate has become insolvent by reason of the depreciation in the 
value of the property generally, when it appears that, if he had exer- 
cised due diligence in the administration, the debts might have been 
paid before any depreciation occurred. — Weakley v. Gurley’s Adm’r, 399. 

Selllement of administrator's accounts, at suil of adin‘nistrator de bonis non. 
An administrator de bonis non, having cited his predecessor to a settle- 
ment in the Probate Court, can not afterwards have the settlement 
transferred to the Chancery Court, under a bill filed by him for a settle- 
ment of his own administratiou.—Jb. 399. 

Burden of proof, as to payment, or right of retainer by administrator. —When 
an administrator claims a credit, on fival settlement of his accounts, for 
a debt which he has paid, the burden of proving the existence of the 
debt and its payment is on him; and if he claims to retain tor adebt due 
to himself, he must clearly prove the existence of the debt; but, if the 
distributees admit the validity of the debt, and contest the credit on 
the ground of payment, the burden of proving such payment is cast on 
them. — Harwcood’s Adin’r v. Pearson, 410; also, Hutton vr. Williams, 133. 

Widow's quarantine, and duly and liability as adininistratrix. —When the 
widow becomes administratrix of the estate of her deceased hnsband, it 
is her duty as administratrix to institute proceedings, within a rea- 
sonable time, to have her dower allotted to her; and if she fails to do 
so, she can not claim the rents and profits of the plantation as her statu- 
tory quarantine (Code of 1876, §§ 2238-0), but 1s chargeable as for a 
devastarit.— Benagh v. Turrentine, 557. 

Same.—What is a reasonable time, within which she should institute 
such proceedings, depends somewhat on the known condition of the 
estate: when the estate 1s known to be insolvent, or where the widow 
has dissented from the will, no delay should be allowed; in other cases, 
ordinarily, eighteen months should be allowed for the presentation of 
claims, and ascertaining the condition of the estate. —Jb. 557. 

Same; (axes. — When the widow, or her estate, is charged on settlement 
of her accounts as administratrix, on account of her failure to have her 
dower assigned, as for a devastavit, she is only chargeable with two- 
thirds of the value of the rent of the plantation from the time when she 
should have had her dower assigned, since the other third would belong 
to her as dower; and she should be credited with two-thirds of the taxes 
paid on the land from and during the same time. —/). 557. 

Repairs to direlling-house and lands.—On settlement of the accounts of the 
widow, as administratrix of the estate of her deceased husband, she is 
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entitled to a credit for the value of repairs on the dwelling-hoase and 
plantation, which were necessary to their habitation and cultivation; 
but, being held entitled to the use and occupation of the premises for 
two years free of rent, as her statutory quarantine, she should be 
charged with her reasonable proportion of the cost of such repairs; and 
these questions should be settled on the settlement of her admiuistra- 
tion by the Probate Court.—Jb. 557. 

Board and maintenance of infant distributees.—When such settlement is 
had with the administrator de bonis non of the husband’s estate, the 
widow can not be allowed a credit for the board and maintenance of the 
infant distributees; though that question might be settled on the final 
distribution of the estate, after the claims of creditors had been satis- 
tied.—/). 557. 

Computation of interest.—On the settlement of an administrator’s accounts, 
he should be allowed interest on disbursements, unless he then had in 
his hands money belonging to the estate; but, if he then had money in 
his hands, on which he was chargeable with interest, the disbursements 
should be first applied to the extinguishment of the accrued interest, 
and the balance deducted from the money on hand.—Ib. 557. 

Probate decree on settlement of administrator's accounts ; conclusiveness of.—A 
decree rendered by the Probate Court, on the final settlement of an ad- 
ministrator’s accounts, is as valid and conclusive as a decree in chan- 
cery on a bill for an account, except so far as the statute authorizes a 
court of equity to intervene for the correction of errors of law or of 
fact.—Tlutton v. Williams, 107. 

Same; validity of, as affected by omission to file list of heirs, and want of par- 
ties.—The failure or omission of the administrator to file a list of the 
heirs and distributees of the estate, as required by the statute (Code of 
1876, § 2509), does not render the decree on the settlement of his ac- 
counts invalid, nor even erroneous; and if the decree ascertains the 
amount of his indebtedness, and the credits to which he is entitled, 
showing a balance in his favor, it is valid and binding until reversed, 
although no execution could issue on it. —Jb. 107. 

Liability of quardian and administrator, when offices are united in same per- 
son.—When an administrator becomes guardian of one of the infant 
distributees of his intestate’s estate, he does not hold the ward’s dis- 
tributive interest as guardian, until it has beem separated and distin- 
guished from the other assets in his hands as administrator; but, when 
a guardian, whose authority has terminated by the majority of the 
ward, afterwards becomes administrator of the ward’s estate, not having 
settled his accounts as guardian, his liability as guardian ceases by op- 
eration of law, and he becomes liable as administrator; and a subse- 
quent settlement of his guardianship, made by him in the Probate 
Court, though void as a judicial proceeding, is an election by him to 
hold and account for the estate as administrator.—Ib. 107. 


EXEMPTIONS. 


1. 


2. 


3. 


Homestead exemptions; governed by what law.—The right to a home- 
stead exemption, as against the claims of creditors, is to be de- 
termined by the law which was of force when the debt was contracted, 
and not by a subsequent law which was of force when the property was 
acquired: such subsequent statute, when enlarging homestead exemp- 
tions, can not operate on existing contracts without impairing their ob- 
ligation,— Nelson v. MCrary, 302. 

Same.—As to debts contracted after its adoption, the constitution of 1868 
superseded all former exemption laws, and governed all homestead 
rights until the passage of the act approved April 23, 1873, which en- 
larged the homestead from eighty to one hundred and sixty acres; but, 
as against debts contracted in 1872, this statute can not apply, so as to 
give the enlarged homestead in lands acquired after its passage. —1b. 302. 

Same; extent and value in 1858.—Under the statutory provisions as to 
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homestead exemptions which were of force in 1858, and which deter- 
mine the right of exemption as against debts then contracted, the exempt 
homestead could not exceed eighty acres in quantity, nor $500 in value; 
and these statutes were repealed by the act approved April 23, 1873, and 
so continued until re-enacted, as to such debts, by the act approved 
February 9, 1877; the effect being that, during the interval of nearly 
four years, there was no exemption as against debts contracted prior to 
the constitution of 1868.— Horn v. Wiait, 297. 


. Same; governed by what luw.—The right to claim a homestead exemption, 


as against a mortgage dated March 31, 1873, is to be determined by the 
constitution of 1868 alone.—Johnson v Murphy, Agnew & Co. 238. 

Same ; claim to proceeds of sale of, as between two mortgagees. —Under a bill 
in equity to settle the relative priority of two mortgages, and to have 
them foreclosed by a sale of the mortgaged property, which was the 
town residence of the mortgagor, and brought $7,000 at the register’s 
sale; the second mortgagee can not claim $2,000 of the proceeds, on the 
ground that his mortgage, which was signed by the mortgagor and his 
wife jointly, was a valid alienation of the homestead, and the first was 
not. —Marlowe & Wife v. Benagh, 323. 


. Sume ; allotment by commissioners, and re-allotment.—When the defendant 


claims a homestead in lands on which an execution bas been levied by 
the sheriff, who thereupon appoints commissioners to set apart and ap- 
praise the homestead (Rev. Code, $) 2880-81), and neither party objects 
to the allotment made by them; the defendant's title to the homestead 
so allotted becomes perfect, and it is not necessary that there should be 
a re-allotment as against alias executions. —Jones v. DeGraffenreid, 145. 

Same; when equity will remove cloud from title. —A court of equity will en- 
tertain a bill to remove a cloud from the title to a homestead exemp- 
tion, as against a purchaser at execution sale, when the owner of the 
homestead is in possession, and can not test his title by an action at 
law: but this principle has no application, where the purchaser at ex- 
ecution sale has already brought an action at law, and has recovered a 
judgment in ejectment for the lands claimed,—/} 145. 

Same; nature of estate, and in what court asserted. —When a homestead ex- 
emption has been legally claimed and allotted, the title to it is legal, 
and may be asserted or defended successfully in a court of law; conse- 
quently, the owner can not come into equity to assert or protect it, with- 
out showing special circumstances for the interposition of equity.— 
1b, 145; also, Shaw & Cox v Lindsey, 344, 

Sale of lands under execution, subject to claim of homestead exemption.—-The 
statute regulating the assignment of a homestead, when claimed by a 
defendant in execution (Rev. Code, § 2881), applied only to the home- 
steads which were exempted by the laws of which it was a part, and 
was directory merely: a failure on the part of the sheriff to comply 
with its provisions was a mere irregularity, which might be a ground 
for an application to set aside the sele, but did not invalidate the title 
of the purchaser, who bought subject to the claim of a homestead ex- 
emption.— Nelson v. McCrary, 301. 

Claim of exemption ; when not good canse for setting aside execution levy and 
sale.—A levy and sale of lands under execution will not be set aside, at 
the instance of the defendant and his wife, under a claim of homestead 
exemption, when the value of the property at the time of the levy and 
sale is not shown, and it is not shown that the claim was interposed 
before the sale. —Sheffey v. Davis, 548. 

Exemption of personal property ; vwaiver of.—The right to claim an exemp- 
tion of personal property, secnred to debtors by constitutional and 
statutory provisions, is a personal privilege, which the debtor may 
waive; and it is waived, under the laws existing on the 8th April, 1874, 
by a stipulation in a promissory note in these words: ‘In considera- 
tion of supplies furnished, for which this note is given, I hereby waive 
all mght to exemptions under the laws of Alabama.”—Brovwn v. 

Leitch, 313. 
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12. Form of judgment, on note waiving exemption.—Reversing the judgment of 
the court below, and holding that the waiver of exemptions contained 
in the note sued on, which was dated April 8, 1874, was valid, the court 
ordered the following words to be added to the judgment in favor of 
plaintiff: ‘And against this judgment, and the execution to be issued 
thereon, there is no exemption of personal property of the defend- 
ant.”—TJb, 313. 

13. Exemption of personalty in favor of decedent's family.—The exemption of 
personal property for the benefit of the family of a deceased debtor, 
under the provisions of the act of April 23, 1873 (Sess. Acts 1872-3, 
p. 64), can only be claimed where he left a widow or minor child or 
children.—Childs v. Jones & Co. 352. 

14. Evemplions for benefit of decedent’s widow and children.—The act approved 
February 8, 1872, entitled ‘‘An act to exempt from administration 
property of decedents, and vest titles in the widow or child or chil- 
dren ” (Sess. Acts 1871-2, p. 91), does not create cumulative or addi- 
tional exemptions to those allowed by the existing statutes (Rev. Code, 
§§ 2061-2), but was intended as a substitute for those sections, and 
necessarily repeals them. —Ogbourne v. Ogbourne’s Adm’r, 616. 


FALSE PRETENSES. See Criwiat Law, 21, 22, 23. 
FORMER ACQUITTAL. See Cromat Law, 54. 
FORMER CONVICTION. See Criurat Law, 55. 


FRAUDS, STATUE OF. 


1. Eveeuted and executory contracts.—The statute of frauds requiring 
certain contracts to be reduced to writing (Code of 1876, § 2121), 
applies only to executory contracts; and if the parties to a verbal con- 
tract have voluntarily executed it, a stranger can not be heard to ques- 
tion its validity under the statute.—Tavender v. Hall, 214. 

2. Promise to answer for debt of another.—Where the adult distributees of an 
estate, on a settlement had with the administrator, charge him with the 
amount of advances procured by him from a commission-merchaot on 
the credit of the estate, and themselves assume the debt to the mer- 
chant; giving their note for the amount, obtaining an extension of the 
time of payment, and renewing the note on a further extension, —the 
note is not, within the statute of frauds (Code of 1876, § 2121), a 
promise to answer for the debt of another.— Locke v. Humphries, 117. 


FRAUDULENT CONVEYANCES. 


1. Voluntury and fraudulent conveyances.—The settled law in this State is, 
that a voluntary conveyance, or a conveyance on consideration not 
deemed valuable in law, is inoperative against existing creditors, and 
voidable at their instance, without regard to the intent with which it 
was made, or the present ability of the grantor to pay his debts; but 
subsequent creditors can not avoid it, without proof of actual or inten- 
tional fraud, nor can they be allowed to participate in the proceeds, 
when it is set aside at the instance of existing creditors, without proof 
of actual or intentional fraud.— Kirksey v. Snedecor, 192. 

2. Fraudulent conveyunce.—A deed by which a father conveyed all his prop- 
erty to his son, on a recited consideration of $8,000, held fraudulent and 
void as against creditors, on the facts proved in this case, notwithstand- 
ing the denials of the answers; the question of fraud vel non having 
been submitted by the chancellor to a jury, whose verdict against the 
validity of the deed he approved, and his decree being here affirmed. 
Horn v. Wiatt, 297. 

3. Validity of conveyance by insolvent debtor, tc near relative. —A conveyance 
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by an insolvent debtor, against whom suits are pending, to a son, or 
other near relative, in form a deed of bargain and sale, and reciting the 
payment of a valuable consideration, will be closely scrutinized at the 
instance of his creditors, but it is not necessarily fraudulent; and 
though executed with a fraudulent intent on the part of the grantor, it 
will not be set aside as fraudulent and void, unless the grantee had 
knowledge of such fraudulent intent, and participated in it.—Mar- 
shall v. Croom, 121. 

4. Sume.—In this case, an insolvent debtor, while suits were pending 
against him, conveyed all his property to his son and daughter, by 
three separate deeds, all executed within a period of a few months, and 
reciting the payment of a valuable consideration; and it not being 
shown that any of the purchase-money was applied in payment of his 
debts, it was held, that the conveyances were executed by him with in- 
tent to hinder, delay, and defraud his creditors; but, as against the 
daughter, who denied all charges of fraud, and all knowledge of her 
father’s indebtedness, no proof of such indebtedness being adduced, + 
the conveyauce to her was held valid: while the conveyance to the son, 
who also denied all the charges of fraud, but admitted the indebtedness 
and his own knowledge thereof, and failed to explain satisfactorily how 
he acquired the purchase-money alleged to have been paid, and other 
suspicious facts connected with the payment, was set aside as frandu- 
lent.—Jh, 121, 

5. Same; rents and profits, as against fraudulent grantee.—When a fraudulent 
grantee holds the property conveyed to him under a secret trust for the 
benefit of the grantor, he is responsible to creditors for rents and profits 
during his possession; but this principle does not apply, where the 
fraudulent conveyance, which is set aside at the suit of judgment cred- 
itors, was intended to vest the beneficial use of the property in the 
grantee.—Jb. 121. 

6. Burden of proof, as to consideration of deed.—Where a creditor files a bill 
to set aside, as fraudulent, a deed executed by his debtor, which recites 
the payment of a valuable consideration, the burden of proof is on the 
grantee, if the creditor's debt ante-dates the execution of the deed, to 
prove the payment of the purchase-money; or, if the deed was accepted 
in payment of an existing debt, to prove the existence and validity of 
such debt.— Hamilton’s Adim’r v. Blackwell, 545. 


GARNISHMENT. 


1. Against mortgagee.—A second mortgagee can not, by a garnishment 
against the first mortgagee, as the debtor of the mortgagor, reach and 
subject rents and protits received by the garnishee in excess of his 
debt. — Toomer, Sykes & Billups v. Randelph, 356. 

2. At suit of tax collector.—A summary proceeding by garnishment at the 
suit of a tax collector, under the revenue law of 1868 (§ 53), could only 
be instituted before a justice of the peace; and there is no authority for 
extending the provisions of the law to the Circuit Court, in cases which 
exceed the jurisdiction of a justice. (Changed by statute, Code of 
1876, § 416).— The Slate v. McAllister, 105. 


GUARDIAN AND WARD. 


1. Settlement of quardian’s accounts in Probate Court; effect of. —A settlement 
by a guardian with the Probate Court, after the ward has attained his 
majority, without the appearance of the ward in person, by attorney, or 
by guardian ad litem, whether it be void, voidabie, or only irregular, is 
an admission of record by him of his indebtedness to the ward, for the 
sum shown to be in his hands; and so, an account of the hiring of his 
ward's slaves, filed in said court, is a similar admission, rendering him 
liable to account for the hires.— J/utton v. Williams, 107. 

2. Liability of guardian and administrator, when offices are united in same per- 
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son.— When an administrator becomes guardian of one of the infant 
distributees of his intestate’s estate, he does not bold the ward’s distri- 
butive interest as guardian, until it has been separated and distinguished 
from the other assets in his hands as administrator ; but, when a guar- 
dian, whose authority has terminated by the majority ot the ward, after- 
wards becomes administrator of the ward’s estate, not having settled 
his accounts as guardian, his liability as guardian ceases by operation 
of law, and he becomes liable as administrator ; and a subsequent set- 
tlement of his guardianship, made by him in the Probate Court, though 
void as & judicial proceeding, is an election by him to hold and aceount 
for the estate as administrator.—J/b. 107. 

3. Probate decree on settlement of quardian’s accounts ; when binding on ward.— 
On the settlement of a guardiau’s accounts in the Probate Court, made 
during the minority of the ward, apd before the guardian’s office has 
expired, the ward must be represented by a guardian ad litem, appointed 
by the court; otherwise the settlement is voidable, at the election of the 
infant, seasonably expressed, though the guardian himself can not 
avoid it, even on error; and neither the appearance of the infant him- 
self in person, nor the appearance of an adult brother on his behalf, 
and their acquiescence in the account as stated, render the decree valid 
and binding on him.—/Jiutton v. Williams, 133. 

. Burden of proof, as to credits or payments.—On the settlement of the 
accounts of a guardian, as of an executor or administrator (Code of 
1876, §§ 2516, 2793), the onus is on him to prove the correctness of pay- 
ments or expenditures for which he claims credit.—Jb. 153. 

. Rules of practice, on statement of quardian’s accounts by register.—On the 
settlement of a guardian’s accounts in equity, the register should be 
directed to observe the mode of proceeding on similar settlements in 
the Probate Court, so far as practicable and consistent with the rules of 
chancery practice.—Jb. 133. 

Allowance to quardign for board, clothing, &c.; investment in Confederate 
bonds.—Where the guardian, instead of lending out or investing the 
funds of his ward, which were in his hands at the commencement of the 
war, and hiring out the negroes, retained and used the money for his 
own benefit, and became himself the hirer of the slaves, he can not be 
allowed, in extinguishment of the debt thus incurred, to claim credits 
for board, clothing, and tuition of his ward, at Confederate prices; nor 
had he any authority to fund such debt in Confederate bonds for his 
ward. —I1b. 133, 

. Medical services te hired slaves.—In the absence of an agreement to the 
contrary, the hirer of slaves was bound to furnish medical attendance 
for them at his own expense; and hence, where a guardian hired his 
ward’s slaves, not being able to contract with himself for exemption 
from this liability, he can not be allowed a credit for medical services 
rendered to them by hip:self as physician.—Jb. 133. 


_ 


o 


= 
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HABEAS CORPUS. See Bam. 
HOMESTEAD. See Exemptions. 
HOMICIDE. See Curminat Law, 43-52. 


HUSPAND AND WIFE. 


1. Wife's statutory separate estate; statutory provisions apply to what.—By the 
uniform decisions of this court, the various statutory provisions secur- 
ing and regulating the separate estates of married women have been 
held applicable only to property which, in the absence of those statutes, 
would not be the separate property of the wife.—Castleman v. def- 
fries, 380. 

2. Conversion of wife's lands into money, by sale.—Where husband and_ wife 
are domiciled in Alabama, and lands belonging to the wife in Texas 
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are voluntarily sold by them, the proceeds of sale being remitted to 
them here, the money is to be regarded as the acquisition of new prop- 
erty, and becomes a part of the wife’s statutory separate estate.— 
Tb, 380, 

Husban?s power to use and invest wife’s money.—As to money belonging to 
the corpus of the wife’s statutory separate estate, the husband, as her 
trustee, has large discretionary powers of investment, and may lawfully 
use it in purchasing “articles of comfort and support of the household,” 
such as her separate estate is by statute rendered liable for, or in pay- 
ment of such articles already purchased.—Jb. 380. 

Creditor’s right of retainer, as against wife, on account of family supplies 
Surnished.—A person who has received or collected money belonging to 
the corpus of the wife’s statutory separate estate, under such circum- 
stances as render him only liable to her for so much money had and 
received, may lawfully retain the amount due to him for necessary fam- 
ily supplies furnished by him to her and her husband, for which the 
statute renders her estate liable.— J}. 380. 


- Payment; what constitutes—In an action by the wife, suing alone, for 


money had and received, belonging to the corpus of her statutory sep- 
urate estate, the defendant may show, under the plea of payment, that 
the money was collected by him on a check, or draft, which the husband 
had delivered to him on account of an indebtedness for ‘articles of 
comfort and support of the household * already supplied and furnished 
by him, and which was received and used by him as so much money: 
it the check was delivered and received as a payment, or if it was deliv- 
ered pursuant to an agreement, made when the debt was contracted, 
that payment should be so made, it would constitute a payment.— 
1b. 380. 

Conveyance of wife's statutory separate estate.—Under the statute authoriz- 
ing the sale and conveyance of property, belonging to the statutory 
separate estate of the wife, by the joint deed of husband and wite 
‘attested by two witnesses” (Code of 1876, § 2707), it is not necessary 
that the two witnesses should subscribe their names in the presence of 
each other, nor that they should both be present when the deed is 
signed by the grantors.—Logirood v. Hussey, 417. 

Transfer of note given for rent of wife's lands. —A promissory note, given 
for the rent of the wife’s lands, and payable to the husband, belongs to 
him, and may be transferred by him without the signature or concur- 
rence of his wife.— Westmoreland & Trousdale v. Foster, 449. 

Note payable to husband, “trustee,” &c.—When a note is taken by the 
husband payable to himself, with the words added, ‘‘trustee for Mrs. 
S. J. F.,” his wife, the superadded words are were descriptio persone, 
and are not sufficient to show that the note belongs to his wife.— 
Ib. 449. 

Competency of husband, as witness for wife.—The husband is a competent 
witness for the wife, where his testimony does not relate to any commu- 
nication made between them, nor tend to violate the sacred confidence 
of the marital relation.-—Chapman v. Holding, 522. 

Hushand's interest in wife's lands. —On the death of the wife, intestate, 
having a statutory separate cstate, the husband is entitled to the use of 
the realty during his life (Code of 1876, § 2714).—Jones v. Wilson, 332. 

Husband's distributive interest in wife's estate.—On the death of the wife, 
intestate, leaving a statutory separate estate (Code of 1876, § 2714), the 
husband is entitled to one-half of the personalty.— Brown v. Grimes, 648. 


INDICTMENT. See Crmmnat Law, 24-37. 


INFANTS. 
I, 





Infancy as ground of defense or relief against decree.—Infancy is a personal 
privilege, available only to the infant himself, or his personal represen- 
tative: a decree may be voidable by him, while valid and binding on all 
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other parties; in which case, they can not invoke his infancy to protect 
them against the operation and effect of the decree, nor join with him 
in a bill for relief against it.—JIutton v. W iliiams, 107. 

2. Baslardy ; infancy of female complainant.—Although the proceeding is 
instituted by the affidavit of the mother, and costs way be adjudged 
against her, if a verdict is found for the defendant; yet, the prosecution 
being conducted in the name of the, State as plaintiff, the intancy of the 
mother is immaterial, and does not render necessary the interposition 
of a next friend for her.—Hanna v. The State, 100. 

3. Appointment of overseer of public road; infuncy as disqualification.—The 
appointment of a person, who is at the time under twenty-one years of 
age, as an overseer of a public road (Code of 1876, § 1632), is not void: 
his minority is a personal exemption, which he may either claim or 
waive-— Allison v. The Stale, 54. 


See, also, GuARDIAN AND WaRD. 


INSOLVENT ESTATES. 


1. Filing claim against.—When a claim against an insolvent estate is filed in 
the Probate Court, properly verified, after che report, but betore the 
declaration of insolvency, this is a sufficient filing.—Shelton’s Adm’r v. 
Poulson’s Adm’r, 578, 

2. Contribution between creditors.—A creditor of an insolvent estate, whose 
claim has accrued since the distribution of the assets, or whose disabil- 
ities have been since removed, may recover his pro-rata share of the 
assets from another creditor, who has received, through the decree of 
the court, a greater dividend than he would have been entitled to 
receive if the plaintiff’s claim had been included with the other debts 
(Code of 1876, § 2585); but the statute does not apply to a creditor 
who has been paid in full by the personal representative before the 
estate was reported or declared insolvent.—Shelton r. Carpenter, 202. 


INTEREST. See Executors anpD ADMINISTRATORS, 17, 


JUDGMENTS AND DECREES. 


1. Judgment by default ; what will sustain.—The execution of a replevy bond 
by the defendant, in an attachment case, is sufficient to sustain a judg- 
ment by default, although the levy of the attachment is void, and there 
was DO personal service of process.— Peebles v. Weir, 413. 

Form of judgment, on note waiving exemption.—Reversing the judgment of 
the court below, and holding that the waiver of exemptions contained 
in the note sued on, which was dated April 8, 1874, was valid, the court 
ordered the following words to be added to the judgment in favor of 
plaintiff: ‘And against this judgment, and the execution to be issued 
thereon, there is no exemption of personal property of the defend- 
ant.” — Brown », Leiteh, 313. 

3. Judgments rendered by incompetent judge ; validity of.—Jadgments rendered 
by a judge de facto, whose election or appointment was afterwards de- . 
clared unconstitutional and void, are nevertheless valid®nd binding, 
and are not reversible on account of his incompetency.— Masterson v. 
Matthews, 260. 

4. Action on judgment ; sufficiency of compluint.—In an action on a domestic 
judgment, it is sufficient to aver the rendition of the judgment, the court 
by which it was rendered, the date, names of parties, and amount; and 
it is not necessary to aver that the court had jurisdiction, nor that the 
judgment remains of full force, unreversed, and unsatisfied.—Ib. 260. 

. Judgment as proof of debt.—A judgment against the grantor is not evi- 
dence, as against a prior grantee, of the time when the debt was con- 
tracted on which the judgment is founded.— Marshall v. Croom, 121. 

Judyment on demurrer to plea in abatement.—On overruling a demurrer to 
a plea in abatement, the plaintiff may, under our practice, plead over, 
if he elects to do so; but the record must affirmatively show that he 
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claimed the privilege, or he cannot complain that he was deprived of it. 
Day v. Huckabee, 425. 

Conclusiveness of judgment in ejectment, and when equity will enjoin action, 
Authorities cited as to the conclusiveness of a judgment in ejectment, 
as between the same parties, on the same title, in subsequent actions; 
and as to the extreme cases in which a court of equity will, by injune- 
tion, stop further litigation; questions not necessary to be determined 
in this case. The statute (Code of 1876, § 2969) ‘‘at least shows that 
the right to bring ejectment between the same parties, on the same title, 
is not limited to one trial.” —Jones v. De(raffenreid, 145; shaw & Cor v, 
Lindsey, 345. 


Motion in arrest of judgment, or for judgment non obstante reredicto ; when 


not grantable.—When there is a general verdict for the plaintiff, and no 
repugnance between it and the plaiintitf’s pleadings, the defendant can 
not move in arrest of judgment, nor have judgment entered non obstante 
veredicto, on the ground that some of the plaintiff's documentary evi- 
dence shows that the verdict finds inconsistent facts: this would be, at 
most, only matter to be considered on motion for a new trial.--C hap- 
man v. Holding, 522. 


Probate decree ordering conveyance to purchaser. —When lands are sold by an 


administrator, under a probate decree, for equitable division, the title 
of the heirs or devisees is not divested, until the purchase-money has 
been paid, and a conveyance has been executed to the purchaser under 
the decree of the court, which decree may be rendered on the applica- 
tion either of the administrator or of the purchaser (Code of 1876, 
§ 2468); and when the application is made by the purchaser, although 
notice to the heirs is not necessary, notice to the administrator is indis- 
pensable: and a decree rendered, without notice to hi.a, is absolutely 
void, at law as well as in equity. (Overruling Dugger v. Tayloe, 
46 Ala. 320. )—Dugger v. Tayloe, 504. 


Sale of lands under judgment or decree afterwards reversed.—A sale of lands, 


under a judgment or decree which is afterwards reversed on error, is 
not thereby avoided, unless the judgment or decree is void; and an 
averment, in a bill asking relief against a purchase at such sale, that the 
decree was “reversed and annulled” by this court on appeal, is not 
equivalent to an averment that it was void.—Lesslie v. Richardson, 563. 


Probate decree on settlement of administrator's accounts ; conelusiveness of. 


A decree rendered by the Probate Court, on tne final settlement of an 
administrator's accounts, is as valid and conclusive as a decree in chan- 
cery on a bill for an account, except so far as the statute authorizes a 
conrt of equity to intervene for the correction of errors of law or of fact. 
Hatton v. Williams, 107. 


Same ; validity of, as affected by omission to file list of heirs, and want of 


parties. —The failure or omission of the administrator to file a list of the 
heirs and distributees of the estate, as required by the statute (Code of 
1876, § 2509), does not render the decree on the settlement of his ac- 
counts invalid, nor even erroneous; and if the decree ascertains the 
amoung of his indebtedness, and the crediis to which he is entitled, 
showing a balance in his favor, it is valid and binding until reversed, 
although no execution could issue on it.—/b. 107. 


JURORS AND JURY. 


1. Oath of petit jury.—When the jury, in a criminal case, are sworn to ‘‘well 


and truly try, and true deliverance make. between the people of the State 
of Alabama and the prisoner at the bar,” this is not substantially the 
oath which ought to be administered to them (Rev. Code, § 4092), and 
the judgment will be reversed on account of this error.— Commander v. 
The Sate, 1; Perkins v. The State, 7. 


2. Same.—A recital in the judgment-entry that the jury ‘“‘were sworn and 


charged well and truly the issue joined to try, wherein the State of 
Alabama is plaintiff, and R, W., the prisoner at the bar, is defendant on 
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trial, and a true verdict to render according to the evidence,” suffi- 
ciently shows a substantial compliance with the requisitions of the 
statute (Code of 1876, § 4765) as to the oath to be administered to the 
jurors.— Washington v. The State, 10. 

3. Same.—In a criminal case, where a special jury is impanneled, it is the 
better practice to swear each juror separately as he is selected ; but 
where the record shows that each was sworn separately, and all were 
afterwards collectively sworn, the oaths administered being substan- 
tially the same as prescribed by the statute (Code of 1876, § 4765), this 
is not erroneous.—Allen v. The State, 19. 

4. Same.—A recital in the judgment-entry, in a criminal case, that the jury 
were sworn “well and truly to try the issue joined,” &c., sufficiently 
shows that the oath prescribed by law (Code of 1876, § 4765) was ad- 
ministered to them. (Overruling Murphy v. The State, 54 Ala. 178, as 
‘inadvertently made.”)—Atkins v. The State, 45. 

. Competency of jurors; objection to venire.—Persons who have been sum- 
moned as witnesses for the prosecution, and persons who served as ju- 
rors on a former trial of the case, are not competent jurors, and may be 
challenged for cause; but the venire will not be quashed because they 
are knowingly summoned as jurors by the sheriff, when the record does 
not show that, without them, there was not a sufficient number of good 
and lawful men from whom a jury might be selected.—Commander v. 
The State, 1. 

6. Competency of witnesses as jurors.—Persons who have been summoned 
and sworn as witnesses for the prosecution in a criminal case, are not 
competent to serve as talesmen, and may be challenged for cause; and 
the error of putting them on the jury, against the defendant’s objection, 
is not cured by the failure to examine them as witnesses in the case.— 
Atkins v. The State, 45. 

7. Unauthorized discharge of jury.—The discharge of the jury in a criminal 
case, after they have rendered their verdict, though it be inadvertently 
received when the prisoner is not in court, and is therefore void in a 
case of felony, amounts to an acquittal.—Cook v. The State, 39. 

8. Trial by jury; constitutionality of law authorizing waiver of.--The constitu- 
tion of Alabama, while declaring that ‘the right of trial by jury shall 
remain inviolate,” and that the defendant, ‘in all prosecutions by in- 
dictment,” shall be entitled to a “speedy public trial by an impartial 
jury,” also declares that the legislature may provide for the prosecution 
of misdemeanors before justices of the peace, thereby dispensing with 
a trial by jury ; hence, a statute which authorizes a waiver of a trial by 
jury in such cases, the prosecution being commenced by indictment, 
and transferred to an inferior court, is not unconstitutional. — (Connelly 
v. The State, 89. 


See, also, CHarGE or Court To Jury. 


or 


JUSTICE OF THE PEACE. 


1. When certiorari lies on justice's judgment.—When a cause is removed from 
a justice’s court by certiorari, it should not be dismissed, because the 
right of appeal was not lost when the certiorari was sued out: the policy 
of the statutes is to secure a trial on the merits, whether the cause is 
brought up by appeal or certiorari.— Washington v. Parker, 447. 


LANDLORD AND TENANT. 


1. When landlord may sue out attachment against tenant's crop.—The statute 
gives a landlord the right to sue out an attachment against the crop of 
his tenant, in two eases: Ist, ‘‘when the tenant is about to remove the 
crop from the premises without paying the rent;” 2d, ‘“‘when he has 
removed it, or any portion thereof, without the consent of the landlord” 
(R. C. §§ 2961-63). When the crop has been removed by the tenant, 
without the consent of the landlord, and without paying the rent, the 
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intent of the tenant in removing it, and the distance from the demised 
premises to which it is removed, are 1mmaterial inquiries, even though 
it be carried to other adjacent lands belonging to the landlord.— _Mas- 
terson v. Bentley, 520. 

Tandlord’s statutory lien for rent.—-A landlord’s lien on the crop of his 
tenant, for the rent of the leased premises, is created by the statute 
(Code ot 1876, § 3467), and nodt by the issue or levy of an attachment, 
which is only given as a remedy for enforcing that lien.— Ellis v. Mar- 
tin, 394. 

Alt .chment for rent.—An attachment for rent, at the suit of the landlord, 
sbould be issued against the tenant’s crop only, and not against his 
estate generally; but, if issued against his estate generally, though it 
would be abated on plea, it is only irregular, and not absolutely void, 
and may properly be levied on his crop.—Jb, 394. 

Landlord's statutory lien on crop, for rent.—A landlord’s lien on the crop of 
his tenant, for the rent of the leased premises, is created by the statute 
(Code of 1876, § 3467), and not by the levy of an attachment, which is 
only given as a remedy for enforcing it; but it extends only to the crop 
of the current year.—Smiih’s Adm’r v. Bryant's Adi’r, 235. 

Retainer by tenant's administrator, for rent due him as landlord.—If the 
tenant dies after his crop is gathered, and letters of administration on 
his estate are granted to his landlord, the latter may retain, out of the 
proceeds of the sale of the crop, the amount due for the rent of the cur- 
rent year, and is not required to go into equity for relief; but he can- 
not retain for the rent of a former year, and, if the estate is insolvent, 
can only share pro rata with other creditors.— /b. 235. 

Action on the case ; when landlord may maintain, against person removing 
erop.—A landlord may maintain a special action on the case, against a 
stranger who, having notice of his statutory lien for rent (Code of 1876, 
§ 3467), carries away the crop from the leased premises, and appro- 
priates it to his own use, whereby the landlord loses his rent; and it is 
no defense to such action, vindictive damages not being claimed, that 
the defendant did not intend to injure the landlord.—Zuvender »v. 
Hall, 214. 

Landlord's lien for rent, on tenant's crop; assignment of note.—The land- 
lord’s statutory lien on his tenant’s crop, for the rent of the current 
year (Code of 1876, §§ 3467 et seq.), exists independent of the remedy 
by attachment given to enforce it, and passes by assignment of the note. 
Westmoreland & Trousdale v. Foster, 448. 

Same ; assignee’s remedies.—The assignee of a note, given for the rent of 
land, may maintain an action for money had and received, against a 
purchaser of the tenant’s crop, who, having bought with knowledge of 
his lien, has sold the crop, and received the proceeds of sale; and he 
may also maintain a bill in equity against such purchaser, notwithstand- 
ing his remedy at law.—Jb. 449. 

Same ; rights of reversioner and assignee.—If, before the maturity of the 
note given for the rert, the reversion of the treehold has passed to an- 
other, the rent also passes to him, as an incident of the reversion, not- 
withstanding the assignment of the note.—Jh. 449. 

Constructive notice of landlord’s lien, by recitals of replevin bond. —When an 
attachment is sued out to enforce an asserted lundlord’s lien, and is 
levied on the tenant’s crop, which is thereupon replevied; and the 
replevin bond recites the issue of the attachment, and its levy on the 
crops grown on the lands, which are described; these recitals are suffi- 
cient to charge a surety on the bond with construcive notice of the 
claim asserted by the plaintiff in the suit.—/h. 449. 

Landlord's lien, and attachment against tenant’s crop; distinguished from 

distress for rent at common lio.—The landlord’s statutory lien on his 

tenant’s crop, with the remedy by attachment given for its enforcement 

(Rev. Code, §§ 2961-63), unlike the right to distrain for rent at com- 

mon law, does not cease at the expiration of the term, and is not im- 

paired by the removal of the crop from the rented premises, but con- 
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tinues until the crop passes into the possession of a purchaser without 
notice.—Lomax v. LeGrand & Co. 537. 

12. Same; when purchaser is chargeable wi h notice.—-Actual knowledge is not 
necessary to charge a purchaser from the tenant with notice of the land- 
lord’s lien on the crop: whatever is sufficient to put him on inquiry, is 
also sufficient to charge him with notice—/b. 537. 

13. Same.—The tenant having executed a mortgage on the “entire crop of 
cotton and corn which may be made during the present year, on the 
plantation in said county known as Mrs. C. L.’s plantation, which I” 
{the mortgagor] ‘1m cultivating the present year;” this recital is notice 
to the mortgagee of the relation existing between the tenant and Mrs. 
C. L.; and notice of the relation is also notice of the landlord’s statu- 
tory lien.—Jb. 537. 

14. Same.—The lien is the creature of the statute, and incident to the rela- 
tion, and is not matter of contract, although it may be waived or relin- 
quished by contract; but, to charge a purchaser with notice of it, it is 
not necessary that he should know the terms of the contract between 
the landlord and tenant, or the stipulated amount of rent.—Jb. 537. 

15. Same.—The fact that the crops are on the rented premises, is notice to 
all the world of the lien attached to them: it is only after their removal 
from the premises, when the tenant has possession of them distinct 
from his possession of the premises, that he can sell and convey a good 
title to the purchaser; and where, having executed a mortgage on them 
before they were grown, whose recitals are sufficient to charge the mort- 
gagee with notice, he removes them from the premises, and delivers 
them to the mortgagee, the latter can not claim protection as a pur- 
chaser without notice.—J/b. 537. 

16. Declarations of third person, not part of res gestee, nor explanatory of posses- 
sion.—The declaration of the sub-tenant from whom the defendant ob- 
tained the cotton, made at the time of delivering it, to the effect that it 
was not raised on the land rented from plaintiff, is not competent evi- 
dence for the defendant. — Lavender v. Hall, 214. 

LARCENY. See Crimrat Law, 38-42. 
LEGACY AND DEVISE. 

1. Pecuniary legacy ; what is.—A bequest of ‘one-third of the valuation of 
the lands hereinafter devised to my brother Henry,” to whom the lands 
were devised ‘subject to the incumbrance that he shall pay one-third of 
the valuation of said lands to the said” legatee, is a pecuniary legacy, 
though charged on the lands.— Brown v. Grimes, 647. 

2. Who may sue for legacy, on death of legatee.—The right to sue for and 
recover a pecuniary legacy, on the death of the legatee, intestate, not 
having received it, devolves on his persona! representative; and it can 
not be recovered in equity by his children, as heirs and distributees, 
although the bill alleges that he owed no debts at the time of his 
death. —Ib. 647. 

3. Evecutor’s assent to legacy.—When an executor assents to a legacy of an 
estate for life, and delivers the property to the person to whom it is 
thus bequeathed, this operates as an assent to the legacy of the remain- 
der, and divests him of all title as executor; and if the property is de- 
livered back to him on the death of the tenant for life, he holds it as 
bailee of the remaindermen, and not as_ executor.—Ilarkins v. 
Hughes, 316. 

4, Construction of will charging widow's debts on property.—Where a testator 
bequeathed certain property, real and personal, to his wife for life, and 
on her death, ‘after defraying her funeral expenses and paying her just 
debts,” to be equally divided among his three children, to whom the 
residue of his property was also bequeathed, charged with the payment 
of his own debts; held, that the debts of the widow were charged only 
on the property in which she had an estate for life, and not on the 
testator s estate generally, and that the executor could not be charged 
with them in his representative character.—/b. 316, 
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5. Devise to “family of deceased son” during widowhood of his widow, with 
limitation over to his sons.—Under a bequest and devise of lands and 
slaves ‘‘to the family of my deceased son Felix,” consisting of his widow 
Sarah, two sons, and a daughter, with a direction that the property 
‘*shall be kept together and managed by the executors, during the 
widowhood of the said Sarah, for the benefit of herself and children ; 
but, in the event of her marriage, she is to receive a child’s part of the 
negroes,” with some other personal property, ‘‘ which property shall 
be hers for and during her natural life,” but with a restriction against 
the removal of the slaves from the State ; followed by these words: 
‘The land devised for the benefit of the family of my deceased son 
Felix,I give to my grandsons, Benjamin and Francis,” the sons of Felix, 
**to be equally divided between them when the younger shall arrive at 
the age of twenty-one years ; the said land, however, to be used for the 
benetit of the widow and all her children, subject to the conditions 
before mentioned. My grand-daughter Alice,” the daughter of Felix, 
**shall be entitled to receive an equal portion of the negro property, 
when she arrives at the age of twenty-one years, or marries ; the whole 
property to be held and kept together, for the joint benefit of the 
family, unless the widow should marry, and then for the benefit of the 
three children,’ —/eld, that the fee to the lands vested in the two grand- 
sons, Benjamin and Francis ; and that Alice took no interest therein, 
except in the use and enjoyment as a member of the family, during the 
widowhood of her mother, and subsequently during her own continued 
minority.— Banks v. Jones, 605. 

LIMITATIONS, STATUTE OF. 

1. Partial payment, as preventing bar of statute of limitations.—A partial pay- 
ment on a debt, before the statute of limitations has effected a bar, is a 
recognition of the debt, and fixes a new date from which the statute 
begins to run; but an indorsement of such partial payment, in the 
handwriting of the creditor, is not evidence of such payment. — Acklen’s 
Adm’r v. Hickman, 568. 

. Limitation of action for unlarcful detainer.—Three years is the statutory 
limitation for the unlawful detainer of lands (Code of 1876, § 3705); . 
yet, when the action is brought by a judgment creditor, or other person 
having a statutory right to redeem, whose offer to redeem has been re- 
fused, quiet possession for three years aiter the sale is not necessarily a 
bar, since the statute does not begin to run until the accrual of the 
plaintiff's cause of action by the tender and refusal.—Posey v. Press- 
ley, 243. 

. Suspension during the war, and judicial knowledge thereof; computation of 
time.—The late civil war prevailed, as this court judicially knows, from 
1861 to 1865; and the statutes of limitations were suspended from the 
1ith January, 1861, to the 2Jst September, 1865: consequently, the 
statute of limitations of ten years can not bar an action commenced 
in July, 1871, unless the adverse holding commenced fourteen years, 
eight months, and ten days before the writ was sued out.— Bernstein v. 
Humes, 582. 

Vendor's lien ; how affected by statute of limitations.—A vendor's equitable 
lien for the unpaid purchase-money of land is not lost or destroyed be- 
cause the statute of limitations has barred an action at law on the notes 
for the purchase-money; and this principle applies where he has con- 
veyed the land by absolute deed, taking no mortgage or other security, 
as well as where he has retained the title, and executed only a bond for 
title. (Mawnnrve, J., dissenting). —Bizzell v. Nix, 281. 


MORTGAGE. 


1. Theory of mortgage, at law and in equity, as to rents and profits received by 
mortgajee.—At law, in the absence of a reservation or stipulation to the 
contrary, the mortgagee has un immediate right of entry and posses- 
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sion, and, after default, the estate vests in him absolutely, leaving in the 
mortgagor nothing but the equity of redemption, of which courts of 
law do not take cognizance; but, in equity, the mortgagee is regarded 
as a trustee of the rents and profits for the mortgagor, and is bound to 
apply them to the extinguishment of the debt, after paying taxes, neces- 
sary repairs, &e.— Toomer, Sykes & Billups v. Randolph, 356. 
. Garnishment against mortgagee. —A second mortgagee can not, by a garnish- 
ment against the first mortgagee, as the debtor of the mortgagor, reach 
ad subject rents and profits received by the garnishee in excess of his 
debt. —I1 b. 356. 


3. Sufficiency of mortgage in description of property conveyed.—A mortgage, or 


instrument purporting to create a statutory lien for advances to make a 
crop, which describes the property as ‘‘my entire crop of cotton and 
corn of the present year,” without any other descriptive words, is not 
void for uncertainty and indefiniteness, but may be rendered sufficiently 
certain and definite by extrinsic proof.—Ellis v. Martin, 394. 


4. Contract held conditional sale, and not mortgage.—An instrument of writ- 


ing, in form a deed of bargain and sale, conveying personal prop- 
erty by absolute words of conveyance, but reserving to the grantor 
‘the right to redeem the property” by a ‘specified day, and con- 
taining a stipulation on his part, in the event of his failure to redeem, 
that he would pay a certain sum for the use of the property in the 
meantime,—is a conditional sale, and not a mortgage; when it is shown, 
also, that the recited consideration was paid, at the request of the 
grantor, in satisfaction of a debt which he owed to a third person, who 
held a mortgage on the property to secure it, and that there was no 
great disproportion between the value of the property and the sum so 
paid.—ZLogwood v. Hussey, 417. 


5. Mortgage of personalty—A valid mortgage of personal property may be 


made by words only, without writing; and if it is reduced to writing, 
though signed by mark only, attesting witnesses are not necessary to its 
validity. — Bickley v. Keenan & Co, 293. 


6. Registration of mortgage; effect as notice. —A mortgage of personal property 


may be admitted to record, without acknowledgment, or proof of exe- 
cution (Code of 1876, § 2153); and when so recorded, its effect as con- 
structive notice is the same as if such acknowledgment or proof had 
been made.—1b. 293. 


7. Mortgage between partners, of interest in partnership properly.— Where two 


persons are cultivating a crop as equal partners, and one executes to the 
other a mortgage on his entire interest, as security for an individual 
debt which the mortgagee has become liable to pay; and the mortgage 
contains a stipulation, that, since the crop will be gathered before the 
maturity of the debt, the mortgagee shall take possession of it, and 
dispose of it for the mutual benefit of the parties; and that the net 
profits, after settlement of the partnership dealings, shall be divided 
into two equal parts, one of which shall belong to the mortgagee abso- 
lutely, and the other shall be held by him in trust for the mortgagor, to 
be applied to the payment of the secured debt, and the balance paid 
over to the mortgagor; such mortgage does not operate a dissolution of 
the partnership, nor affect the duties and liabilities of the mortgagor as 
a partner; nor does it limit his authority as a partner to contract debts 
in carrying on the business, and to pay debts so contracted: it only con- 
fers on the mortgagee the right to the exclusive possession of the crop, 
and the exclusive power to dispose of it, and creates a lien on the mort- 
gagor’s interest in it as security for the mortgage debt.— Monroe v. Ham- 
ilton, 226. 


8. Registration of mortgage; effect as constructive notice.—The registra- 





tion of a conveyance operates as constructive notice only when 
the statute authorizes its registration, and only to the extent of 
those provisions which are within the registration statutes. Hence, 
the registration of a mortgage, by which one partner conveys to his co- 
partner his entire interest in the partnership property as security for a 
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debt, while it would operate as constructive notice, as against subse- 
quent creditors and purchasers, of the lien created on the mortgagor's 
interest in the property, would not have that effect so far as it imposed 
any restraint or limitation on the authority of the mortgagor as a part- 
ner,— Jb. 226. 

Subrogation of ereditor fo rights of surety under mortgage given by principal 
debtor.—-When a debtor executes a mortgage, or deed of trust, for the 
declared purpose of securing his accommodation indorsers; authorizing 
the trustee to sell the lands, if he ‘‘should make default in paying said 
debt at maturity, and with the proceeds pay said bill of exchange,” &c.; 
the deed enures to the benefit of the creditor, although it was executed 
without his knowledge: his acceptance of its provisions will be pre- 
sumed, and he may enforce it agaiast a purchaser with notice. — MeMul- 
len’s Adm’r v. Neal, 552. 

Same; entering satisfaction of mortgage ; when purchaser is chargeable with 
notice. —When a mortgage, or deed of trust, is executed by a debtor with 
the declared purpose of securing his sureties, but in terms which make 
it enure to the benefit of his creditor, and it is duly recorded; the sure- 
ties can not, while the debt remains unpaid, impair the rights of the 
creditor, by entering satisfaction, or directing the trustee to enter satis- 
faction, on the record of the deed; and a purchaser from the debtor, af- 
ter such entry of satisfaction, is chargeable with notice of the creditor's 
rights under the deed.—J). 552. 

Conflicting liens of partner and individual mortgagee or ereditor.—When the 
partnership name is used, with the consent of both partners, in bor- 
rowing money for the individual accommodation of one, who executes 
to the other a mortgage on his interest in the partnership property as 
security, and the latter pays the debt, his lien as a partner on the part- 
nership property, for the sum so paid, is not dependent on the mort- 
gage or its registration, and is superior to the lien of a prior unrecorded 
mortgage, of which he had no notice, but which was recorded before 
his, and was given for the individual debt of his co-partner.— Warren v. 
Taylor, 218. 

Cancellation of mortgage, on ground of fraud.—If a creditor procures the 
execution by his debtor of a mortgage for past advances, by promising 
to make additional advances during the current year, the breach of this 
agreement on his part, although it might support an action at law, ora 
plea of set-oft to the extent of the injury actually sustained, will not 
support a bill in equity for the cancellation of the mortgage on the 
ground of fraud,—Johnson v. Murphy, Agnew & Co, 288. 


13. Lomestead exemption ; claim to proceeds of sale of, as between tivo mortyagees. 


Under a bill in equity to settle the relative priority of two mortgages, 
and to have them foreclosed by a sale of the mortgaged property, which 
was the town residence of the mortgagor, and brought $7,000 at the reg- 
ister’s sale; the second mortgagee can not claim $2,000 of the proceeds, 
on the ground that his mortgage, which was signed by the mortgagor 
and his wife jointly, was a valid alienation of the homestead, and the 
first was not.— Marlowe & Wife v. Benagh, 323. 


Sale of lands under execution aqainst mortgagor: litle of purchaser.— 
Sale of land. i t gq t tyag litle of 3 i 


When a mortgage reserves no right of possession in the mortgagor, 
or the law-day has passed, nothing but an equity of redemption 
remains in the mortgagor, and a purchaser under execution against him 
does not acquire such title as will sustain an ejectment; but, where the 
mortgage reserves to the mortgagor the possession and enjoyment of the 
property, with the right to use and rent it, until default shall be made 
In the payment of the secured bonds, extending through several years, 
this is a clear legal right, which is subject to levy and sale under execu- 
tion against him; and a purchaser at the sale would acquire a title on 
which he might recover, in ejectment, against any one who does not 
show a paramount title. — Bernstein v. Humes, 582. 

Same; foreclosure of mortgage by sale under power.—By statute (Code of 

1876, § 3209), an execution may be levied on an equity of redemption 
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in mortgaged lands; but, if the mortgage is foreclosed by a sale under 
the power, after the levy, but before the sale under the execution, the 
equity of redemption is cut off, and the purchaser at the subsequent 
execution sale acquires nothing.—Shaw & Cox v. Lindsey, 344. 


MUNICIPAL CORPORATIONS. See Corporations. 
MURDER. See Cromnat Law, 43-52. 
NEGLIGENCE. See Damacgs. 

NEW TRIAL. See Renearie at Law. ~ 
NOTARY PUBLIC. 


1, Notarial seal to protest.—In this case, ‘looking at the original protest, 
seventeen years after it was made, and finding upon it a distinct circu- 
lar outline impression of a seal, with an indented inner edge, or rim, 
and within this a number of stars in a circular row, and between them 
and the edge the legend, ‘* Nolary Public, New Orleans, La.,—this, with 
the signatures,” the court holds, ‘is sufficient to establish the authen- 
ticity of the protest, in the absence of all evidence to create any sus- 
picion of its genuineness.” —Bradley v. Northern Bank of Alabama, 252. 

2. Notary’s certificate of presentment, demand, non-payment, and notice. —The 
statute which makes a notary’s certificate ‘‘of the presentment for 
acceptance, or demand of payment, or protest for non-acceptance or 
non-payment, of any instrument governed by the commercial law,” etc., 
“evidence of the facts contained in such certificate” (Rev, Code, § 1089; 
Code of 1876, §1336),,although improperly placed in the chapter which 
relates to the appointment, etc., of notaries public in this State, equally 
applies to the certificates of foreign notaries, when offered in evidence 
in the courts of Alabama.—ZJb. 252. 


OFFICIAL BONDS. See Bonps. 


OVERRULED CASES. 


1. Blum v. Jones, 51 Ala. 149, so far as inconsistent with Thompson v. Mer- 
riman, 15 Ala. 166, overruled by Westmoreland & Trousdale v. Foster, 449. 

2. Dugger v. Tayloe, 46 Ala. 320, overruled by Dugger v. Tayloe, 504. 

. Government St. Railroad v. Hanlon, 53 Ala. 70, corrected by Tanner’s Ex- 

ecutor v. Louisville & Nashville Railroad Co., 621. 
. Murphy v. The State, 54 Ala, 178, overruled by Atkins v. The State, 45. 
. Northeot v. The State, 43 Ala. 330, declared changed by statute, Daniels v. 
The State, 56. 
The State v. McAllister, 105, changed by statute, Code of 1876, § 416. 


Cte ww 


o 


PARTITION. 


1. In Probate Court; jurisdiction of court; presumption in favor of decree.—Al- 
though the Probate Court, in the matter of the partition of property, 
real or personal, between joint owners or tenants in common (Code of 
1876, §§ 3497-3507), is a court of special and limited jurisdiction ; yet, 
when its jurisdiction is apparent on the face of its proceedings, all 
reasonable intendments are made in favor of their regularity, as of 
courts of general jurisdiction.—Stimpson v. Malone & Foote, 338. 

2. Same; where parties own unequal interests.—The fact that the parties own 
unequal interests in the property, so that partition by lot is impractica- 
ble, does not take away the jurisdiction of the court.—/b, 338. 

3. Same; objections to commissioners’ report,-—Objections to the commission- 
ers’ report are not available on error, unless made in the primary court, 
and reserved by bill of a b. 338. 

( 
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4, Partition of lands in equity.x—A court of equity will eatertain a bill for 
the partition of lands, at the suit of one joint tenant, or tenant in 
common, who shows a clear title to an undivided interest therein. —Ar- 
nett v. Bailey, 435. 


PARTNERSHIP. 7 


1, Pariner’s lien on partnership property.—On the settlement of partnership 
accounts, each partner has a lien on the partnership effects, not only 
for the payment of partnership debts, but also for the payment of any 
balance due to him from his co-partuer on a proper accounting be- 
tween them.— Warren v. Taylor, 218. 

. What are partnership debts.— A bill of exchange drawn in the name of the 
partnership, with the knowledge and consent of both partners, is a 
partnership debt, though used, and intended to be used, in borrowing 
money for one of the partners individually; and even if the firm name 
was signed by the partner for whose accommodation the bill was drawn, 
without the knowledge or consent of his co-partner, but the lender had 
no knowledge of the intended use to which the money was to be ap- 
plied, ‘‘we are not prepared to say the debt would not be a partnership 
hiability.°—Jb. 218. 

- Conflicting liens of partner and individual mortgagee or creditor.—When the 
partnership name is used, with the consent of both partners, in bor- 
rowing money for the individual accommodation of one, who executes 
to the other a mortgage on his interest in the partnership property as 
security, and the latter pays the debt, his lien as a partner on the part- 
nership property, for the sum so paid, is not dependent on the mort- 
gage or its registration, and is superior to the lien of a prior unrecorded 
mortgage, of which he had no notice, but which was recorded before 
his, and was given for the individual debt of his co-partner.—/b. 218. 

4, Assignment by partner, of interest in partnership property. —An assignment 
by one partner, of all his interest in the partnership property, to a 
stranger, necessarily operates a dissolution of the partnership; but, 
when such assignment is made to his co-partner, it does not have that 
effect, unless its terms show that the parties contemplated and intended 
his entire withdrawal from the partnership, and the termination of his 
duties, liabilities, and authority as a partner between themselves. —Mon- 
roe v. Hamilton, 226. 

&. Mortgage between partners, of interest in partnership property.— Where two 
persons are cultivating a crop as equal partners, and one executes to the 
other a mortgage on his entire interest, as security for an individual 
debt which the mortgagee has become liable to pay; and the mortgage 
contains a stipulation, that, since the crop will be gathered before the 
maturity of the debt, the mortgagee shall take possession of it, and 
dispose of it for the mutual benefit of the parties; and that the net 
profits, after settlement of the partnership dealings, shall be divided 
into two equal parts, one of which shall belong to the mortgagee abso- 
lutely, and the other shall be held by him in trust for the mortgagor, to 
be applied to the payment of the seenred debt, and the belance paid 
over to the mortgagor; such mortgage does not operate a dissolution of 
the partnership, nor affect the duties and liabilities of the mortgagor as 
a partner; nor does it limit his authority as a partner to contract debts 
in carrying on the business, and to pay debts so contracted: it only con- 
fers on the mortgagee the right to the exclusive possession of the crop, 
and the exclusive power to dispose of it, and creates a lien on the mort- 
gagor’s interest in it as security for the mortgage debt. —/b. 226. 

6. Action by partnership; statement of partners’ names.—In an action by a 
partnership, the record must show the individual names of the several 
partners; although the statute (Code of 1876, § 3038) dispenses with 
the necessity of proving them, unless denied by plea verified by affidavit, 
and also (§ 2904) authorizes a suit against a partnership by its firm 
name.— Moore & McGee v. Burns & Company, 269. 
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7. Real estate belonging to partnership.—When the title to real estate is con- 
veyed to a partnership, although a court of equity will sometimes treat 
it as partnership assets, yet, at law, the several partners hold it as ten- 
ants in common.— Wood v. Montgomery, 500. 


PAYMENT. 


1. Plea of payment, and replication thereto.—In an action on a promissory 
note, by an indorsee against the maker, a general plea of payment, in 
the form given in the Code (Form No. 27, p. 706), must be understood 
to aver a payment which was valid and operative as against the plaintiff, 
and a general replication to it imposes on the defendant the burden of 
proving such a payment; but a special replication, which only avers 
that, before the payment was made, and before the maturity of the note, 
the plaintiff had become the holder for valuable consideration, is no 
answer to the plea, and is ,demurrable.— Barbour & Son v. Washington 
F. & M. Insurance Co., 433. 

2. Payment of note; when valid against assignee.—A payment of a promissory 
note to the payee, made before maturity, but after the note has been 
assigned for valuable consideration, or made after maturity, but with 
notice or knowledge of the assignment, is not available as against the 
assignee. —lb. 433. 

3. Payment; what evidence admissible under plea of, and what constitutes.—In an 
action by the wife, suingalone, tor money had and received, belonging to 
the corpus of her statutory sepurate estate, the defendant may show, 
under the plea of payment, that the money was collected by him on a 
check, or dratt, which the husband had delivered to him on account of 
an indebtedness for ‘articles of comfort and support'of the household” 
already supplied and furnished by him, and which was received and 
used by him as so mueh money: if the check was delivered and received 
as a payment, or if it was delivered pursuant to an agreement, made 
when the debt was contracted, that payment should be so made, it 
would constitute a payment.— Castleman v. Jeffries, 380. 

4. Payment in Confederate currency, or in notes on third person.—A payment 
in Confederate currency, during the late war, on a debt payable in good 
money, can not be scaled at the instance of the creditor, and reduced 
to its real value at the time; and on the same principle, a payment in 
notes on third persons, made and received at their face value as a partial 
payment only, can not be treated, at the will of the debtor, as a pay- 
ment in full, because the debt was payable in Confederate money, and 
the notes were worth in gold more than the entire debt in that curren- 
ey.—Hill’s Adm'r v. Erwin & Jones, 341. 

5. Sume; computation of partial payments.—In an action on a note given for 
the purchase of property during the late war, with the understanding 
that it might be paid in Confederate currency, a partial payment having 
been made in that currency, the ratio between the nominal amount of 
the note, with interest to the time ot the partial payment, and the un- 
paid balance, is also the ratio between the actual value of the property 
at the time of the purchase, with interest, and the balance still due in 
good money; to which balance, thus ascertained, interest must be 
added. — Jb. 341. 

6. Payment of note to executor, in Confederate treaswry-notes.—An executor, 
or administrator, has power to transfer a promissory note, assets of the 
estate, in payment of a debt due from the decedent; and it was also 
within his power, having sold property of the estate during the late war, 
to receive payment of the purchaser’s note, before its maturity, in treas- 
ury-notes of the Confederate States.—Shelton v. Carpenter, 202. 


PLEADING AND PRACTICE 


1. Action by foreign corporation ; amendment of complaint in averment of plain 
tiff’s corporate characler.—In an action by a foreign corporation, if the 
complaint does not aver the plaintiff’s corporate character, the cause 
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should not be struck from the docket on that account, but an amend- 
ment should be allowed to supply the defect.—Southern Life Insurance 
Go. v. Roberts, 431. 
. Action by partnership; statement of partners’ names.—In an action by a 
partnership, the record must show the individual names of the several 
partners, although the statute (Code of 1876, 9 3038) dispenses with 
the necessity of proving them, unless denied by plea verified by affi- 
davit, and also (§ 2094) authorizes a suit against a partnership by its 
firm name.— Moore & McGee v. Burns & Co., 269, 
3. Action on judgment ; sufficiency of complaint.—In an action on a domestic 
judgment, it is sufficient to aver the rendition of the judgment, the 
court by which it was rendered, the date, names of parties, and amount; 
and it is not necessary to aver that the court had jurisdiction, nor that 
the judgment remains of full force, unreversed, and unsatisfied.— Mas- 
terson v. Matthews, 260. 
. Presumption as to pleadiugs.—When the record recites that the court sus- 
tained a demurrer to the whole complaint, for a misjoinder of counts, 
and that the defendant then demurred to the second count, and, his de- 
raurrer being overruled, he then filed pleas, on which issue was joined ; 
this court will presume that, after sustaining the demurrer to the whole 
complaint, the court gave the plaintiff leave to amend, and that he 
ameuded his complaint by striking out the first count.—J/b. 260. 
- Action on bond ; non-joinder of obligors.—Under the present statute (Code 
of 1876, § 2904), as under the act of 1818 (Clay’s Digest, 323, § 61), joint 
bonds are made joint and several; and the plaintiff may, at his election, 
sue one, several, or ail of the makers: in an action against one or more, 
the non-joinder of the others is not pleadable in abatement.— McKee v. 
Griffin, 427. 
6. Rulings on demurrer ; when revisable.—Rulings on demurrer, not shown 
by the judgment, though copied in the transcript by the clerk, are not 
revisable on error. — Chapman vu Tlolding, 522. 
. Plea of payment, and replication thereto.—In an action on a promissory 
note, by an indorsee against the maker, a general plea of payment, in 
the form given in the Code (Form No, 27, p. 706), must be understood 
to aver a payment which was valid and operative as against the plaintiff, 
and a general replication to it imposes on the defendant the burden of 
proving such a payment; but a special replication, which only avers 
that, before the payment was made, and before the maturity of the note, 
the plaintiff had become the holder for valuable consideration, is no 
auswer to the plea, and is demurrable.— Barbour & Son v. Wash. F & M. 
Insuranee Co. , 433. 
8. Payment; what evidence admissible under plea of, and what constitutes.—In 
an action by the wife, suing alone, for money had and received, be- 
longing to the corpus of her statutory separate estate, the defendant may 
show, under the plea of payment, that the money was collected by him 
on a check, or draft, which the husband had delivered to him on ac- 
count of an indebtedness for ‘articles of comfort and support of the 
household” already supplied and furnished by him, and which was re- 
ceived and used by him as so much money: if the check was delivered 
and received as a payment, or if it was delivered pursuant to an agree- 
ment, made when the debt was contracted, that payment should be so 
made, it would constitute a payment.—-(astleman v. Jeffries, 380. 
9. Set-off ; requisites of plea of.—A plea ot set-off requires the same averments 
which would be necessary to make a good complaint if the claim were 
sued on; but itis not necessary that facts averred in the complaint 
should be repeated in the plea.—Jh. 380. 
10. Defects in process. —Defects in the form of process, which are amendable, 
can only be taken by plea in abatement, and are not available on error 
or appeal. — Peebles v. Weir, 413. 

11. Residence and freehold in another county; form of plea.—A plea averring 
the defendant’s residence and freehold in another county, which is 
matter of abatement only, would be demurrable at common law, if in 
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form a plea in bar; but, under the statute (Code of 1876, §§ 2987, 2990), 
being determined by the subject-matter, it is a good plea in abatement, 
Day v. Huelcabee, 425, 

12. Judyment on demurrer to plea in abutement.—On overruling a demurrer to 
a plea in abatement, the plaintiff may, under our practice, plead over, 
if he elects to do so; but the record must aftirmatively show that he 
claimed the privilege, or he cannot complain that he was deprived of 
it.—Jb. 425. 

13. Motion in arrest of judgment, or for judgment non obstante veredicto ; when 
not grantable.—When there is a general verdict for the pluintiff, and no 
repugnance between it and the plaintiff’s pleadings, the defendant can 
not move in arrest of judgment, nor have judgment entered non obstante 
veredicto, on the ground that some of the plaintiff’s documentary evi- 
dence shows that the verdict finds inconsistent facts: this would be, at 
most, only matter to be considered on motion for a new trial. —C hap- 
man v. Lolding , 522. 


PROHIBITION. 


1. When prohibition lies.—A prohibition will be awarded by this court, to 
vacate and prevent the enforcement of a final decree in chancery which 
is a nullity, and from which, on account of the entire absence of ad- 
verse parties and interests, no appeal will lie. —Zx parte Lyon, 650. 

2. Sune; when peremptory.—On application to this court tor a prohibition, 
the officer against whom it is asked being duly notified, and the whole 
cause being fully presented and argued on both sides, a peremptory 
writ will be awarded in the first instance, without a rule nisi.—1b. 650. 

3. Costs.—The costs of the application in this case were adjudged against 
the plaintiff in the decree ordered to be vacated, who was a special ad- 
ministrator, and who was left to pursue whatever remedy he might have 
against the estate in another proceeding.— Jb. 650. 


PUBLIC ROADS. 


1. Appointment of overseer ; infancy as disqualification —The appointment of 
a person, who is at the time under twenty-one years of age, as an over- 
seer of a public road (Code of 1876, § 1632), is not void: his minority is 
a personal exemption, which he may either claim or waive.—Allison v. 
T he State, 54. 

2. Excuse or resignation of overseer.—When a person has been regularly ap- 
pointed as an overseer of a public road, and has been notified of his ap- 
pointment, he can only relieve himself of the duties and responsibilities 
of the position, by rendering his excuse for not accepting, or for resign- 
ing after acceptance, in the manner prescribed by the statute (Code of 
1876, § 1644).—1b. 54. 


RAILROADS. 


1, Care and diligence required of railroad company.—In the employment of 
steam as a motive power, railroad companies are held to the exercise of 
extraordinary diligence—that degree of diligence which very careful and 
prudent men exercise in the conduct of their own affairs; and this re- 
quires that they shall employ very careful and prudent men, and that 
the persons employed by them shall exercise such care and diligence as 
very careful and prudent men exercise in the conduct of their own pri- 
vate interests and important enterprises.--Zanner’s Executor v. L, & N. 
Railroad Go., 621. 

2. Contributory negligence.—The doctrine of contributory negligence, as a 
defense to an action for damages on account of injuries caused by a 
careless or tortious act, has been materially modified, in its application 
to actions against railroad companies: althongh the plaintiff may have 
been at fault in the first instance, in getting on the railroad track, and 
thus placing himself in a position of peril, yet, if he makes all proper 
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efforts to escape when the danger becomes apparent, and the servants of 
the railroad company fail to use all the proper means in their power by 
which the danger might be avoided, the railroad company is responsi- 
ble for the injury, and the original contributory negligence is no de- 
fense to the action.—/b. 621. 

3. Same.—To avoid the defense of contributory negligence, it is not neces- 
sary that the wrongful act of the defendant, or its agents and servants, 
should be “wanton and intentional,” as erroneously stated in the case 
of Government Street Railroad Co. v. Hanlon, 53 Ala. 70: if the injury 
done be wanton, reckless, or intentional, that defense is overcome. 
1b. 621, 

4, Same.—When a person of adult years is seen on a railroad track, in ad- 
vance of an approaching train, and shows by his actions that he is 
aware of its approach, and is using the proper efforts to get out of its 
way, the person in charge of the train is not required to stop it, nor, 
ordinarily, even to check its speed; but, if the person be on horseback, 
on a high embankment, or in a deep eut, from which he probably can 
not escape in time, or be suddenly thrown from his horse, and can not 
escape, it is the duty of the engineer-promptly to use all means in his 
power to avoid injury, and the company is liable if he fails to do so, 
Ib. 621. 

- Admissibility of declarations as part of res geste.—The declarations of the 
servants of the railroad company, while returning to town on the train 
with the dead body of the deceased, are not admissible evidence against 
the company, as a part of the res gesie connected with the killing. 
1b. 621, 

6. Relevancy of evidence, on question of negligence.—In an action against a 
railroad company, to recover damages tor killing plaintiff’s testator 
while riding on the track, on horseback, the defendant cannot be 
allowed to prove “that there was danger to employees on the train in 
running over stock;” nor that other persons had been notified not to 
travel on the railroad track.—J. 621. 

. What witness may state.—The engineer in charge of the train at the 
time the accident happened, can not be allowed to testify that he used 
“all the means he bad to stop the train,” but should state what means 
he did use.—J6. 621. 

. Same.—So, he cannot be asked, ‘‘whether the ground and bearing of the 
road-bed were such as would have permitted the deceased to escape 
injury by the locomotive and cars, but for his own conduct,” &¢.— 
Ib. 621. 
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REDEMPTION OF REAL ESTATE, 


1. Who may redeem.—The plaintiff in the judgment, under whose execution 
the land was sold, is embraced in the general words of the present 
statute, ‘‘all judgment creditors of the debtor” (Code of 1876, § 2581), 
and may redeem from the purchaser at execution sale, if his judgment 
was not obtained by confession, and was not satisfied by the sale. 
Posey v. Pressley, 243, 

2. Permanent valuable improvements. —When permanent valuable improve- 
ments have been erected on the land, by the purchaser at execution 
sale, or other person holding possession under him, the creditor pro- 
posing to redeem must pay, or offer to pay, their value, as a part of the 
‘“Jawful charges” (§§ 2881, 2887); but, if he makes a general offer to 
redeem, and his right to redeem is denied, he is exensed from making 
any particular inquiry as to a claim for improvements.—J. 243. 

3. Outstanding or superior tille acquired by purechaser.—-If the purchaser at 
execution sale, or person holding possession under him, afterwards ac- 
quires an outstanding superior title, he can not refuse an offer of 

redemption on that account, nor set up that title in defense of an action 

of unlawful detainer at the suit of the person offering to redeem: he 
must surrender the possession, and convey the interest which he ac- 
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quired by the sheriff’s deed, and then assert his superior title by proper 
action.— 1b, 243. 

4, Limitation of action.—Three years is the statutory limitation of an 
action for the unlawful detainer of lands (Code of 1876, § 3705); yet, 
when the action is brought by a judgment creditor, or other person 
having a statutory right to redeem, whose offer to redeem has been re- 
fused, quiet possession for three years aiter the sale is not necessarily a 
bar, since the statute does not begin to run until the accrual of the 
plaintiff's cause of action by the tender and refusal.—Jb. 243. 


REGISTER IN CHANCERY. 


1. Official bond of register in chancery ; liability of sureties for moneys collected 
by him as custodian, or special receiver.—Under our practice aad laws, 
the duties which, in England, pertained to masters and registrars in 
chancery, are blended, and devolved on the register, and he is the 
proper person to be appointed the custodian, or special receiver, of a 
tund or choses in action in court; and for moneys received by him in 
that capacity, and not accounted for, the sureties on his official bond as 
register are responsible.— Coleman v. Ormond, 328. 


REHEARING AT LAW. 

1, Fiiing petition —A petition for a rehearing after final judgment at law, 
under the statute (Code of 1876, )§ 3161-66), must be presented to the 
judge in person, and a filing with the clerk of the court is not equiva- 
lent to such presentation. — Ex parte Johnson & Seats, 429. 

2. What petition must show.—On application for a rehearing, or new trial, 
after final judgment at law, on the ground of surprise, accident, mis- 
take, or fraud (Code of 1876, §) 3161-66), the petitioner must show, 
not only that he had a good cause of action or defense, but that he can 
substantiate it on another trial, and that his failure to substantiate it on 
the former trial was without fault or negligence on his part; and these 
rules are applied with more strictness, where, as in this case, the cause 
bad been pending for five or six years.—Ex parte Wallace, 267. 


REVISED CODE. See Cope or AuaBama (1876), 


SEAL. : 


1. What constitutes.—Although wax is better adapted than any other sub- 
stance to receive and retain the impression of a seal, and was in ancient 
times used almost exclusively for that purpose, yet the seal may be 
stamped or impressed on the paper itself.—Bradley v. Northern Bank of 
Alabama, 252. 

2. Notary’s seal to pretest.—In this case, ‘‘looking at the original protest, 
seventeen years after it was made, and finding upon it a distinct ciren- 
lar outline impression of a seal, with an indented inner edge or rim, 
and within this a number of stars in a circular row, and between them 
and the edge the legend, ‘ Notary Public, New Orleans, La.,’—this, with 
the signatures,” the court holds, ‘‘is sufficient to establish the authen- 
ticity of the protest, in the absence of all evidence to create any sus- 
picion of its genuineness.” —TJ }. 252. 


SET-OFF. 

1. Requisites of plea.—A plea of set-off requires the same averments which 
would be necessary to make a good complaint if the claim were sued on; 
but it is not necessary that the facts averred in the complaint should be 
repeated in the plea.— Castleman v. Jeffries, 380. 

STATUTES. 

1. Common law and English statutes ; how far of force here. —The ancient com- 
mon law of England, in its entirety, never prevailed here, but only 
such parts of it as were not inconsistent with our institutions and pub- 
lic policy, as deduced from statutory and constitutional provisions; and 
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English statutes, enacted prior to the immigration of our ancestors to 
this country, prevailed to the same extent as a part of that common law, 
Nelson v. MeCrary, 301. 

. Foreign statutes.—The courts of Alabama can not judicially know how 
far the common law of England, by which lands could not be-sub- 
jected by legal process to the payment of debts, has been changed by 
statute in Mississippi.— Lide v. Parker’s Executor, 165. 

3. Foreign laws ; proof of, by printed volume.—A printed volume, whose title- 
page is as follows : ‘‘Acts passed by the second Legislature of the State 
of Louisiana, at its second session, held and begun at the town of Baton 
Rouge, on the 15th day of January, 1855. Published by authority. 
New Orleans: Printed by Amile La Sere, State Printer,”’—shows on its 
face that it was printed by proper authority (Code of 1876, § 3045), and 
is, therefore, evidence of its contents without further proof.— Bradley », 
Northern Bank of Alabama, 252. 

. Re-enactment of stutute judicially construed. —The substantial re-enactment, 
in the Code of 1852, of a statute which had been judicially construed 
by this court, is a legislative adoption of that judicial construction; 
and the mere omission of special words found in the former statute, and 
which are embraced in the general words used in the Code, will not be 
held to imply a change in the statute.— Posey v. Pressley, 243. 

. Repealing statutes.—A clause in a statute, repealing ‘‘all laws and parts of 
laws contravening this act,” is only a legislative declaration of its 
necessary effect, and does not add to its repealing force; but, when a 
statute is a revision of existing statutes on the same subject, and shows 
on its face that it was intended to operate as the only law on the sub- 
ject, it necessarily repeals all existing statutes, without express words of 
repeal.— Ogbourne v. Ogbourne’s Adm’r, 616. 
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SUBROGATION, See Svureties. 


SURETIES. 


1, Subrogation of creditor to rights of surety under mortgage given by principal 
debtor.—-When a debtor executes a mortgage, or deed of trust, for the 
declared purpose of securing his accommodation indorsers; authorizing 
the trustee to sell the lands, if he ‘‘should make default in paying said 
debt at maturity, and with the proceeds pay said bill of exchange,” &c.; 
the deed enures to the benefit of the creditor, althongh it was executed 
without his knowledge: his acceptance of its provisions will be pre- 
sumed, and he may enforce it against a purchaser with notice.—.WeMul- 
len v. Neal’s Adm’r, 552. 

2. Same; entering satisfaction of mortgage ; when purchaser is chargeable with 
notice. —When a mortgage, or deed of trust, is executed by a debtor with 
the declared purpose of securing his sureties, but in terms which make 
it enure to the benefit of his creditor, and it is duly recorded; the sure- 
ties can not, while the debt remains unpaid, impair the rights of the 
creditor, by entering satisfaction, or directing the trustee to enter satis- 
faction, on the record of the deed; and a purchaser from the debtor, af- 
ter such entry of satisfaction, is chargeable with notice of the creditor’s 
rights under the deed.—Jb. 552. 


TAXES. 


1. Garnishment at suit of tax collector.—A summary proceeding by garnishment 
at the suit of a tax collector, under the revenue law of 1868 (§ 53), could 
only be instituted before a justice of the peace: and there is no authority 
for extending the provisions of the law to the Cireuit Court, in cases 
which exceed the jurisdiction ofa justice. (Changed by statute, Code of 
1876, § 416).— The Slate y. MeAllister, 105. 
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TENANTS IN COMMON. 


1. Action for use and occupation.—Where there has not been a joint letting of 
lands held by tenants in common, each tenant may maintain a separate 
action for his proportionate part of the amount due for the use and oc- 
cupation.— Wood v. Montgomery, 500. 


TIME. 


1. Computation of time, on bill payable ninety days after date.—A bill of ex- 
change, dated the 13th October, and payable ninety days after date, 
falls due on the 11th January next, and is properly protested on the 
14th January.— Bradley v. Northern Bank of Alabama, 252. 

2. Same, under statute of limitations.—The late civil war prevailed, as this 
court judicially knows, from 1861 to 1865; and the statutes of limita- 
tion were suspended from the 1lith January, 1861, to the 21st Septem- 
ber, 1865: consequently, the statute of limitations of ten years can not 
bar an action commenced in July, 1871, unless the adverse holding 
commenced fourteen years, eight months, and ten days before the writ 
was sued out.— Bernstein v. Humes, 582. 


TRESPASS. See Crmonat Law, 62-3. 


TRIAL OF RIGHT OF PROPERTY. 


1. What defects are not available to claimant.—On the trial of a statutory 
claim suit, the claimant can not take advantage of defects in the attach- 
ment, or other process, which do not render it absolutely void,— Ellis v. 
Martin, 394. 


TRUSTS, AND TRUSTEES. 


1. Resignation of trustee; withdrawal cf, and subsequent sale.—A trustee with 
power of sale, appointed by a deed given to secure the payment of a 
debt, having tendeted his resignation to the register in chancery, as 
provided by law (Code of 1876, § 3727), may nevertheless withdraw it, 
at any time before final action has been taken on it by the register, and 
execute the power of sale conferred by the deed.—Dillard & Wife v. 
Winn, 285. 

2. When cestui que trust can not come into equity. —When the legal title to 
lands is vested in a trustee, the cestui que trust can not maintain a bill 
in equity against an adverse holder, to recover possession, without an 
averment that the trustee refuses to sue at law.—Arnelt v. Bailey, 435. 

3. Duty and liability of trustee.—Infallibility is not exacted of trustees: they 
form their best judgment in the light of existing facts, and, if they act 
in good faith, they are not responsible for results which could not have 
been foreseen by ordinary vigilance and prudence.—Lyon v. Foscue, 468. 

4. Same.—To relieve a trustee from liability for the failure to collect moneys 
which he might have collected, he must show something more than a 
simple mistake in the calculation of interest.—Jb. 468. 

5. Compensation of trustee.—On the facts of this case, the trustee was held 
entitled, in addition to commissions on his annual receipts and dis- 
bursements to the tenant for life, to reasonable compensation for his 
services, trouble, and risk in collecting, investing, and managing the 
trust funds during the late civil war, when the responsibilities of his 
office were greatly increased by the anomalous condition of affairs, of 
which the court takes judicial notice.—Jb. 468. 

6. Solicitor’s fees, and costs.—This being the settlement of a trust, under a 
bill filed by the beneficiaries against the trustee, the litigation being 
protracted, and some of the contested items of account being decided 
against each party, the solicitor’s fees and the costs were equally divided 
among the trustee, the beneficiary of the life-estate, and the remainder- 
men, one third to be paid by each. —Jb. 468. 

7: Private legislative act, appointing trustee to execute trust ereated by deed, in 

which infants are beneficiaries.—A private statute, appointing a trustee to 
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execute a trust created by deed, in which infants are interested as bene- 
ficiaries, and authorizing him to settle with the acting trustee and to 
execute all the powers conferred by the deed on the original trustee 
(enacted at the instance of the acting trustee and most of the adult ben- 
eficiaries), is not an invasion of judicial power by the legislature, but a 
legitimate exercise of their own appropriate functions ; and its validity 
is not affected by the fact that, at the time of its enactment, the acting 
trustee had filed his accounts for settlement in the court by which he 
was appointed, and asked to be discharged, and proceedings under his 
petition were still pending.— Tindal v. Drake, 170. 


UNLAWFUL DETAINER. 


1. Limitation of action.—Three years is the statutory limitation for the un- 
lawful detainer of lands (Code of 1876, § 3705); yet, when the action is 
brought by a judgment creditor, or other person having a statutory 
right to redeem, whose offer to redeem has been refused, quiet posses- 
sion for three years after the sale is not necessarily a bar, since the 
statute does not begin to run until the accrual of the plaintiff’s cause 
of action by the tender and refusal.—Posey v. Pressley, 243. 


VAGRANCY. See Crummunat Law, 71-2. 
VARIANCE. See Croimat Law, 40-42. 
VENDOR AND PURCHASER. 


1. Vendor's lien ; how affected by statute of limitations.—A vendor's equitable 
lieu for the unpaid purchase-money of land is not lost or destroyed be- 
cause the statute of limitations has barred an action at law on the notes 
for the purchase-money; and this principle applies where he has con- 
veyed the land by absolute deed, taking no mortgage or other security, 
as well as where he has retained the title, and executed only a bond for 
title. (Mannina, J., dissenting). —Bizzell v. Nix, 281. 

2. Vendor's lien, and against whom asserted.—The principle must be regarded 
as settled in Alabama, that, in the absence of an agreement to the con- 
trary, the vendor retains a lien on the land for the unpaid purchase- 
money, although he has conveyed by absolute deed, reciting therein 
that the purchase-money has been paid; which lien will be enforced 
against all persons, except a bona side purchaser without notice. —Bank- 
head v. Owen, 457. 

3. Same; when passes by transfer of note. —The transfer of a promissory note, 
given for the parchase-money of land, by delivery merely, without 
recourse on the vendor, or liability on his part, does not carry with it 
the right to enforce the vendor's lien on the land.— J). 457. 

4. Sale of land by administrator, under probate decree ; vendor's lien as against 
subl-purchaser.—A sub-purchaser otf lands sold by an administrator under 
a probate decree, who contracts with the original purchaser for a_por- 
tion of the lands, is not a debtor of the administrator, nor of the estate: 
if the administrator or heirs attempt to subject the lands so bought by 
him to the payment of the original purchase-money, an equity at once 
arises in his favor to have the other lands first subjected; and if the 
heirs have released the original purchaser from all liability on account 
of his purchase, with a reservation of the right to assert against the 
sub-purchaser their title to the lands bonght by him, they can not assert 
against him a vendor's lien for uny portion of the original purchase- 
money.— Dugger v. Tuyloe, 504. 

5. Same; decree ordering conveyance to purchaser.—When lands are sold by an 
administrator, under a probate decree, for equitable division, the title 
of the heirs or devisees is not divested, until the purchase-money has 
been paid, and a conveyance has been executed to the purchaser under 

the decree of the court, which decree may be rendered on the applica- 
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tion either of the administrator or of the purchaser (Code of 1876, 
§ 2468); and when the application is made by the purchaser, although 
notice to the heirs is not necessary, notice to the administrator is indis- 
pensable: and a decree rendered, without notice to hia, is absolutely 
void, at law as well as in equity. (Overruling Dugger v. Tayloe, 
46 Ala. 320.)—Ib. 504. , 

6. Waiver of vendor's lien.—Where the purchaser died, not having paid the 
purchase-money, and the land was sold by his administrator under a 
decree of the Probate Court; and the vendor afterwards accepted from 
the purchaser at that sale, in satisfaction of his claim against the land, 
a draft on a third person, surrendered the note given for the purchase- 
money, and collected a part of the money on the draft in Confederate 
currency; held, that these facts proved a waiver and relinquishment of 
the vendor's lien.— Thames v. Caldwell, 644. 

7. Sale of lands under judgment or decree afterwards reversed.—A sale of lands, 
under a judgment or decree which is afterwards reversed on error, is 
not thereby avoided, unless the judgment or decree is void; and an 
averment, in a bill asking relief against a purchase at such sale, that the 
decree was ‘reversed and annulled” by this court on appeal, is not 
equivalent to an averment that it was void.—Lesslie v. Richardson, 563. 


VERDICT. 


1. For plaintiff in ejectment.—In ejectment, or a statutory action in the nature 
of ejectment, issue being joined on the plea of not guilty, without any 
disclaimer as to a part of the premises, a verdict finding the issues for 
the plaintiff is a verdict for the entire premises, and is sufficient: it is 
only when the verdict is for less than the entire premises sued for, taat 
it is necessary to describe the part found for plaintift.—Chapman v. 
Holding, 522. 

- Blank forms of vetdiet for jury.—The practice has long prevailed of in- 
structing the jury orally, as to the proper form of vervict, and it is un- 
objectionable; nor is it erroneous to give them blank forms in writing, 
to be used according to their finding on the facts. —Ib, 522. 

Verdict against charge of court.—That the jury, by their verdict, have dis- 
regarded the charge of the court, is not error, but is good matter for a 
motion for a new trial; and the ruling of the primary court on such 
motion is not revisable on error. —J1b. 522. 

» Motion in arrest of judgment, or for judgment non obstante veredicto ; when 
not grantable. -When there is a general verdict for the plaintiff, and no 
repugnance between it and the plaintiff’s pleadings, the defendant can 
not move in arrest of judgment, nor have judgment entered non obstante 
veredicto, on the ground that some of the plaintiff’s documentary evi- 
dence shows that the verdict finds inconsistent facts: this would be, at 
most, only matter to be considered on motion for a new trial.—1b. 522. 

. Verdict of guilty, under indictment containing good and bad vounts.—When an 
indictment contains several counts, one of which is good, and there is 
no demurrer to the bad counts, a general verdict of guilty will be re- 
ferred to the good count, and the conviction will be sustained.— Toney 
v. The State, 97; Glenn v. The State, 104. 

. Personal presence of prisoner in court on return of verdict.-—In a case of 
felony, the prisoner has a right to be present in court when the jury re- 
turn their verdict; which right is not waived by the failure of his coun- 
sel to object to the verdict being received in his absence, nor can it be 
waived by them. If the verdict is received in his absence, it is void; 
and the error ean not be cured, after the jury have been discharged, by 
immediately reassembling the jurors, examining on oath those who bad 
left the court-room, and again receiving the verdict in the presence of 
the prisoner.—Cook v. The State, 39. 
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WILLS. See Lecacy anp Devise. 
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WITNESS. 
1, 


2. 


Privileged communications to attorney.—When an attorney is employed to 
devise and consummate a plan, by which the husband may secure lands 
to the wife in phyment of an admitted indebtedness, and is afterwards 
employed by the wife to file a bill for the specific performance of the 
executory contract agreed on, he can not testify as a witness, at the in- 
stance of a subsequent purchaser from the husband, against the objec- 
tion of the husband and wife, that a mistake was made in the descrip- 
tion of the lands conveyed.— Blunt v. strong, 572. 

Leading questions to witness.—To determine when a question is leading, 
and therefore not allowable in any particular case, no rule of universal 
application can be laid down, but each case must, to some extent, be 
determined by its peculiar facts and circumstances. All the authorities 
ugree, that direct and leading questions may be propounded, when 
necessary to lead the mind and attention of the witness up to the par- 
ticular subject upon which he is called to testify; but, when the witness 
is interested, or prima facie biased in favor of the party by whom he is 
called, any question is objectionable, as leading, which suggests to him 
the desired answer, or, embodying a material fact, admits of an answer 
by a simple negative or affirmative.—Jb. 572. 

General and indefinite interrogatories.—An interrogatory to a witness, ask- 
ing if the allegations in four specified paragraphs of the bill are not 
true, is leading, and is also objectionable for generality; and in answer 
to a general concluding interrogatory, asking him to state any other 
matter or thing within his knowledge that may be of benefit to either 
of the parties to the cause, or material to the matters in controversy, the 
witness can only state matters which are germane or supplementary to 
his former answers.—I1b. 572. 

Cross-examination of witness.—The servants of the railroad company, who 
were employed on the train at the time plaintiff’s intestate was killed, 
having been examined as witnesses for the company, they may be ques- 
tioned, on cross-examination, as to their statements and declarations 
relative to the accident, made a day or two after it happened; such 
questions are certainly permissible, as laying a predicate for proof of 
contradictory statements, even if they exceed the large latitude which 
is allowed in the cross-examination of witnesses.— Tunner’s Executor v. 
L. & N. Railroad Co., 621. 

W hut witness may state.-—The engineer in charge of the train at the time 
the accident happened, can not be allowed to testify that he used “all 
the means he had to stop the train,” but should state what means he 
did use.—J). 621. 

Same.—So, he cannot be asked, ‘‘whether the ground and bearing of the 
road-bed were such as would have permitted the deceased to escape 
injury by the locomotive and cars, but for his own conduct,” &e. 
1b. 621. 

Competency of husband, as witness for wife.—The husband is a competent 
witness for the wife, where his testimony does not relate to any commu- 
nication made between them, nor tend to violate the sacred confidence 
of the marital relation.-—Chapman v. Holding, 522. 

Competency of prosecutor as witness. —On a prosecution for trespass after 
warning (Code of 1876, §§ 4419-20), the prosecutor is a competent wit- 
ness for the State, though entitled to the fine on conviction. (Northcot 
v. The State, 43 Ala. 330, asserting a different principle, declared over- 
ruled by statute. )—Daniels v. The State, 56. 


Same.—On a prosecution for obtaining money or property by false pre- 


tenses, the person defrauded is a competent witness for the State. 

Sandy v. 7 he State, 58. 
Competency of parties as witnesses in civil eases ; exception as to actions by or 
against administrators, and statements and transactions by or with decedenis. 
Under the statute relating to the competency of parties as witnesses in 
civil cases (Code of 1876, § 3058), the exception which declares that, ‘in 
suits or proceedings by or against executors or administrators, neither 
party shall be entitled to testify against the other, as to any transaction 
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with or statement by any deceased person whose estate is interested in 
the result of such suit,” &c., applies to and excludes the distributees of 
the estate, who, though not nominally parties, are beneficially interested 
in the result of the suit.—McCrary’s Adm’r v. Rash’s Adm’r, 374. 

11. Same.—When the estate of any deceased person is interested in the result 
of a suit, a party to the suit is not allowed to testify as to any transac- 
tion with or statement by the deceased (Code of 1876, § 3058); but the 
statute does not forbid any other person, nota party, to testify as to any 
such transaction or statement.—Smith’s Adm’r v. Bryant's Adm’r, 235. 

12. Impeaching witness, by proof of contradictory statements.—A witness may be 
impeached in a criminal case, by proof of contradictory statements made 
by him on an application by the prisoner for bail; although, when cross- 
examined as to such statements, he says ‘“‘he does not remember 
whether he said so or not.”— Payne v. The State, 80. 

13. Impeaching witness by proof of weal mind or memory.—When a witness in 
a criminal case, testifying as to facts which occurred immediately be- 
fore and after a homicide committed two years previously, admits that 
he can not ‘step off one hundred yards and count it—that he would 
forget how far he had gone before he counted a hundred”—and his tes- 
timony otherwise shows weakness of mind, there is no error in refusing 
to allow him to be asked, on cross-examination, as to his superstitious 
notions concerning the effects of certain roots: such evidence is too 
remote from the issue, and does not tend to show that he was not a good 
observer of facts, and faithful in narrating them; nor is it erroneous to 
refuse to let him be asked, ‘for the purpose of testing his recollection,” 
whether he did not swear, on the prisoner’s application for bail several 
months before, ‘‘that he was weak-witted.” (Mannine, J., dissenting 
as to the latter proposition.)—Allen v. The State, 19. 














